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[Names and Addresses of] Attorneys of Record.

JAS. W. BELL, Nome, Alaska,

J. F. HOBBES, Nome, Alaska,

Attorneys for Plaintiff.

G. J. LOMEN, Nome, Alaska,

IRA D. ORTON, Nome, Alaska,

0. D. COCHRAN, Nome, Alaska,

WILLIAM A. GILMORE, Nome, Alaska,

Attorneys for Defendants.

In the District Court for the District of Alaska,

Second Division,

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), and A.

H. DUNHAM,
Defendants.

Complaint.

Comes now the plaintiff in the above-entitled action

and complaining of the above-named defendants and

for cause of action alleges:

I.

That the defendant Pioneer Mining Company is a

corporation organized and existing under the laws of

the State of Washington and doing business in the

District of Alaska.

11.

That the said plaintiff is now and during all the

times herein mentioned has been the owner in fee,
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save and except the paramount title of the United

States, in possession and entitled to the possession of

that certain placer mining claim known as and called

No. 1 Flat Creek, adjoining No. 2 Flat Creek, situ-

ated on Flat Creek, a tributary to Wonder Creek, in

the Cape Nome Mining District, in the Cape Nome
Recording District, District of Alaska, and more par-

ticularly described as commencing at the initial post,

being the north center end and adjoining the south

center end of No. 2 Flat Creek, and running thence

South 50 deg. E. 362.8 feet to the northeast corner;

thence South 22 deg. 03 min. W. 1118.5 feet to the

southeast corner; thence North 88 deg. 29 min. 30

sec. W. 479 feet to a stake on the southerly end;

thence North 72 deg. 22 min. 30 sec. W. 301.9 feet to

the southwest corner ; thence North 28 deg. 44 min. E.

1388.8 feet to the northwest corner; thence South 77

deg. 35 min. 30 sec. E. 246.6 feet to the place of be-

ginning, and containing an area of 19.997 acres, un-

der and by virtue of a valid and subsisting mining

location under the mineral law^s of the United States

made thereon by the plaintiff's grantors and prede-

cessors in interest and by certain mesne conveyances

thereafter conveyed to the said plaintiff.

III.

That in June, 1909, the said defendants wrong-

fully, unlawfully and wilfully entered upon the

southerly portion of said placer mining claim, which
portion is described as commencing at the southeast

corner thereof and running thence North 88 deg.

29 min. 30 sec. W. 479 feet to the southerly end
stake

; thence North 72 deg. 22 min. 30 sec. W. 301.9
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feet to the southwest corner; thence North 28 deg.

44 min. E. about 5121/2 feet to a point on the west-

erly side line of said placer mining claim; thence

South 41 deg. 13 min. E. to the southeast corner, or

place of beginning; and thereafter and during the

months of June, July and August, 1909, the said

defendants and their agents, servants, employees

and lessees wrongfully, unlawfully, knowingly and

wilfully and against the will and consent of the said

plaintiff mined the said portion of said placer mining

claim last above described and extracted the gold

from the gold-bearing gravel therein contained to

the amount and value of $5,606.88, and appropriated

and converted the same to their own use, and the

said defendants, with the full knowledge of the plain-

tiff 's rights herein, continued to mine said premises

against plaintiff's will and consent and actually re-

ceived as royalty from the mining operations of their

agents, servants, employees and lessees gold to the

amount and value of $991.91; all of which was ex-

tracted from the said portion of said placer mining

claim above described.

IV.

That by reason of the said unlawful acts of the said

defendants the said plaintiff has suffered damages in

the sum of $5,606.88.

Wherefore, plaintiff prays judgment against the

said defendants for the sum of $5,606.88, and costs

and disbursements herein.

J. F. HOBBES and

JAS. W. BELL,
Attorney for Plaintiff.
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United States of America,

District of Alaska,—ss.

Charles Mitchell, being first duly sworn, deposes

and says

:

That he is the plaintiff in the above-entitled action

;

that he has read the foregoing complaint, knows the

contents thereof and the same is true as he verily

believes.

C. MITCHELL.

Subscribed and sworn to before me this 14th day of

December, 1909.

[Notarial Seal] JAS. W. BELL,
Notarv Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : No. 2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff, vs. Pioneer Mining Co., a corpo-

ration, and A. H. Dunham, Defendant. Complaint.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Dec. 15, 1909.

Jno. H. Dunn, Clerk. By , Deputy.

Jas. W. Bell, Attorney for Pltff. R.
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In the District Court for the District of Alaska,

Second Division,

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), and A.

H. DUNHAM,
Defendants.

Summons.

The President of the United States of America, to

the Pioneer Mining Company, a Corporation,

and A. H. Dunham, Greeting

:

You and each of you are hereby sunmioned and

required to be and appear in the District Court for

the District of Alaska, Second Division, at Nome,

within thirty days after the service of this summons

on you and answer the complaint of the plaintiff on

file in said court, or judgment for want thereof will

be taken against you. And you are further notified

that if you fail to so appear and answer said com-

plaint the plaintiff will take judgment against you

for the sum of $5,606.88.

Witness the Honorable ALFRED S. MOORE,
Judge of the District Court for the District of

Alaska, Second Division, and the Seal of said Court

affixed this 15 day of December, 1909.

[Court Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

By T. M. Reed,

Deputy.
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United States of America,

District of Alaska,

Second Division,—^ss.

I hereby certify that I received the annexed sum-

mons on the 15th day of December, 1909, and there-

after on the 16th day of December, 1909, I served

the same on Louis Stevenson as Agent of the Pio-

neer Mining Company, by delivering to and leaving

with him a copy thereof, together with a certified

copy of the complaint filed therein; after due and

diligent search I was unable to find A. H. Dunham
within this District.

Returned this 17th day of December, 1909.

T. C. POWELL,
United States Marshal.

By C. H. Hawkins,

Deputy.

MARSHAL'S COSTS:
1 service $6.00

Expense 5 . 00

$11.00

[Endorsed] : No. 2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff, vs. Pioneer Mining Co., a Corpo-

ration, and A. H. Dunham, Defendant. Summons.
Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Dec. 17, 1909.

Jno. H. Dunn, Clerk. By , Deputy.

Jas. W. Bell, Attorney for . 3049.
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In the District Court for the District of Alaska,

Second Division.

No. 2135.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY and A. H. DUN-
HAM,

Defendants.

Separate Answer of the Pioneer Mining Company.

Now comes the defendant the Pioneer Mining

Company, and for its separate answer to the com-

plaint herein, admits, denies and alleges, as follows

:

I.

Except as hereinafter admitted, qualified or de-

nied, this answering defendant denies each and every

allegation, matter and thing in said complaint con-

tained.

IL

The defendant the Pioneer Mining Company ad

mits that it is a corporation, as alleged.

III.

Further answering the defendant, the Pioneer

Mining Company alleges that it and the defendant

A. H. Dunham are now the owners in fee, subject

to the paramount title of the United States, of, in

and to that certain placer mining claim known as

the Gold Belt Fraction, in the Cape Nome Record-

ing District, District of Alaska ; that the plaintiff is

the reputed owner of No. 1 Flat Creek placer min-

ing claim, described in the complaint; that said No.
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1 Flat Creek overlaps, in part, said Gold Belt Frac-

tion, which overlap is described in paragraph III of

said complaint.

IV.

That on the 10th day of Augnst, 1908, the then

owners of the said Gold Belt Fraction, C. A. Bang-

hart and A. H. Dunham, leased the same to O. A.

Margraf and J. A. McFarlane for the term of two

years; that thereafter and on the 14th day of June,

1909, the defendant Pioneer Mining Company pur-

chased an undivided three-quarters of said Gold Belt

Fraction from said C. A. Banghart and one J. K.

Sew^ell and became the owner of said undivided

three-quarters by due and proper conveyance there-

of, subject to the said lease.

V.

That prior to the conveyance to this answering de-

fendant of said interest in said claim, the said lease

w^as transferred by mesne assignments to C. H.

Marsh, George Marsh, G. H. Marsh and Harry

Ashland ; that said assignees of said lease, last above

named, as this answering defendant is now informed

and believes, and at or about the time stated in the

complaint, entered upon and mined the said Gold

Belt Fraction, and in so doing, in good faith and

believing that they had a right so to do under said

lease, but without knowledge, authority, instance

or suggestion from this answering defendant, en-

tered upon and mined in part the said overlap and

conflict between said claims; that such entry and

mining constituted the trespass complained of in the

complaint.
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VI.

That the defendant Pioneer Mining Company re-

ceived from the said assignees of said lease royalties

under said lease to the amount

[TME.] of Six Hundred and Nineteen [TMR.]

and 95/100 Dollars, ($619.95),

and no more. That what proportion of said royalties

came from or was a part of the gold or gold-dust ex-

tracted from the premises described in the complaint,

if any, this answering defendant has no knowledge

or information sufficient to form a belief, and it

therefore denies that it ever received any royalties or

gold-dust from said part of said Gold Belt Fraction

in conflict with said No. 1 Flat Creek, or from any of

the premises described in the complaint.

VII.

That this defendant has no knowledge or infor-

mation sufficient to form a belief as to the amount of

gold or gold-dust extracted by said assignees of said

lease from the premises described in the complaint,

and this defendant denies that said amount of the

value thereof w^as $5,606.88 or any sum whatsoever,

and the defendant demies that the plaintiff has been

damaged in said sum of Five Thousand Six Hundred

Six Dollars and Eighty-eight Cents ($5,606.88), or

in any sum whatsoever.

Wherefore, this answering defendant prays that

said action be as to it hence dismissed, and for its

costs and disbursements herein.

IRA D. ORTON,
G. J. LOMEN,

Attorneys for Defendant Pioneer Mining Company.
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United States of America,

District of Alaska,—ss.

L. Stevenson, being first duly sworn, deposes and

says: That he is duly authorized and acting mana-

ger, in the District of Alaska, of the Pioneer Mining

Company one of the defendants in the above-entitled

action; that he has read the foregoing separate

answer of the defendant Pioneer Mining Company,

knows the contents thereof, and that the same is true

as he verilv believes.

L. STEVENSON.

Subscribed and sworn to before me this 15th day of

January, 1910.

[Notarial Seal] G. J. LOMEN,
Notarv Public in and for the District of Alaska,

Residing at Nome, Alaska.

Due service of the within Answer is hereby ac-

cepted at Nome, Alaska, this ISth day of January,

A. D. 1910.

Attorney for Plaintiff.

[Endorsed]: (Original.) No. 2135. In the Dis-

trict Court for the District of Alaska, Second Di-

vision. Charles Mitchell, Plaintiff, vs. Pioneer Min-

ing Company and A. H. Dunham, Defendants. Sep-

arate Answer of the Pioneer Mining Company.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jan. 15, 1910.

R. Jno. H. Dunn, Clerk. By , Deputy.

Ira D. Orton and G. J. Lomen, Attorneys for De-

fendant Pioneer Mining Company.
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In the District Court for the District of Alaska,

Second Division.

No. 2136.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY and A. H. DUN-
HAM,

Defendants.

Separate Answer of Defendant A. H. Dunham.

Comes now the defendant A. H. Dunham and for

his separate answer to the complaint of plaintiff

herein, admits, denies, and alleges as follows:

I.

Except as hereinafter admitted, qualified or de-

nied, this answering defendant denies each and every

allegation, matter and thing in said complaint con-

tained.

II.

Further answering the defendant A. H. Dunham
alleges that he and the Pioneer Mining Company,

defendant above named, are now the owners in fee,

subject to the paramount title of the United States,

of, in and to that certain placer mining claim known

as the Gold Belt Fraction, in the Cape Nome Re-

cording District, District of Alaska ; that the plain-

tiff is the reputed owner of No. 1 Flat Creek Placer

mining claim, described in the Complaint ; that said

No. 1 Flat Creek overlaps in part, said Gold Belt

Fraction, which overlap is described in paragraph
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III of plaintiff's complaint.

III.

That on or about the 10th day of August, 1908, the

owners of said Gold Belt Fraction, leased the same to

O. A. Margraf and J. A. McFarlane for the term of

two years ; that thereafter the said lessees by mesne

assignments transferred said lease to C. H. Marsh,

George Marsh, G. H. Marsh, and Harry Ashland;

that said assignees of said lease, last above named, as

this answering defendant is now informed and be-

lieves, and at about the time mentioned in the con-

plaint, entered upon and mined the said Gold Belt

Fraction and in so doing, in good faith and believing

that they had a right so to do under said lease, but

without knowledge, authority, instance or suggestion

from this answering defendant, entered upon and

mined in part the said everlap and conflict between

said placer claims ; that such entry and mining con-

stituted the trespass complained of in plaintiff's com-

plaint.

IV.

That this answering defendant received from the

said assignees of said lease royalties under said lease

to the amount of Two Hundred and Six

[TMR.] Dollars and Sixty-five Cents ($206.65) and

no more. That what proportion of said roy-

alties came from or w^as a part of the gold or gold-

dust extracted from the premises described in the

complaint, if any, this answering defendant has no

knowledge or information sufficient to form a belief,

and he therefore denies that he ever received any

royalties or gold-dust from said part of said Gold
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Belt Fraction in conflict with said No. 1 Flat Creek,

or from any of the premises described in plaintiff's

complaint.

V.

That this defendant has no knowledge or infor-

mation sufficient to form a belief as to the amount of

gold or gold-dust extracted by said assignees of said

lease from the premises described in the complaint,

and this defendant denies that said amount or value

thereof was $5,606.88, or any sum whatsover, and the

defendant denies that the plaintiff has been damaged

in the sum of Five Thousand Six Hundred Dollars

and Eighty-eight Cents ($5,606.88), or in any sum

whatsoever.

AVherefore, this answering defendant having

fully answered plaintiff's complaint, prays that said

action be as to him dismissed, and that he may have

and receover from plaintiff his costs and disburse-

ments herein.

WILLIAM A. GILMORE,
Attorney for Defendant A. H. Dunham.

United States of America,

District of Alaska,—ss.

C. G. Cowden, being first duly sworn upon his

oath deposes and says : That he is the agent for the

defendant A. H. Dunham named in the foregoing an-

swer ; that as such agent he has heard read the above

and foregoing answer, knows the contents thereof

and believes the same to be true ; that he verifies this

answer for said A. H. Dunham because said Dunham

is now absent from the District of Alaska.

C. G. COWDEN.
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Subscribed and sworn to before me this 15th day

of March, 1910.

[Notarial Seal] WILLIAM A. GILMORE,
Notary Public for Alaska Residing at Nome.

Service of the foregoing answer acknowledged by

receipt of copy this loth day of March, 1910.

JAS. W. BELL,

Of Attorneys for Plaintiff.

[Endorsed] : No. 2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff, vs. Pioneer Mining Co. & A. H.

Dunham, Defendants. Separate Answer of A. H.

Dunham. Piled in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at

Nome. Mar. 15, 1910. Jno. H. Dunn, Clerk. R.

By ^ Deputy. William A. Grilmore, At-

torney at Law, Nome, Alaska, Attorney for Defend-

ant A. H. Dunham.

In the District Court for the District of Alaska,

Sec, Div,

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY et al,

Defendants.

Reply [to Answer of Pioneer Mining Company].

Comes now the plaintiff in the above-entitled

action, and for a reply to the separate answer of the

defendant Pioneer Mining Company, admits, denies

and alleges

:
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I.

Plaintiff alleges that the said lessees of the said

defendant had full knowledge of plaintiff ^s rights in

the premises before any gold was by them extracted

from the premises, and the said defendant had full

knowledge of plaintiff's rights and title to the prem-

ises before it the said defendant received any royalty

from the said lessees from the said premises, and

after having full knowledge of plaintiff's rights, and

after notice from the plaintiff, the said defendant

continued in said trespass and received and appro-

priated all the royalty so received by said defendant

after such knowledge and notice of the said tresp6*.

Wherefore plaintiff demands judgment as prayed

for in said complaint.

JAS. W. BELL and

J. F. HOBBES,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Charles Mitchell, being first duly sworn, deposes

and says: That he is the plaintiff in the above-en-

titled action; that he has read the foregoing reply,

knows the contents thereof and the same is true as

he verily believes.

CHAS. MITCHELL.

Subscribed and sw^orn to before me this 18th day of

Jan., 1910.

[Notary Seal] JAS. W. BELL,
Notarv Public in and for the District of Alaska.
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Service by copy of the foregoing reply admitted

this 18th day of Jan., 1910.

G. J. LOMEN,
Attorneys for Defendant Pioneer Mining Company.

[Endorsed] : No. 2135. In the United States Dis-

trict Court, District of Alaska, Second Division.

Charles Mitchell, Plaintiff, vs. Pioneer Mining Co.

et al., Defendant. Reply. Filed in the Office of the

Clei'k of the Dist. Court of Alaska, Second Division,

at Nome. Jan. 18th, 1910. R. Jno. H. Dunn, Clerk.

By Deputy. Jas. W. Bell & J. P.

Hobbes, Attys. for Pltff., Nome, Alaska.

In the District Court for the District of Alaska,

Second Division,

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), and A.

H. DUNHAM,
Defendants.

Reply to Separate Answer of A. H. Dunham.

Comes now the plaintiff in the above-entitled

action and for reply to separate answer of defend-

ant A. H. Dunham, alleges:

I.

That the said lessees of the said defendant had

full knowledge of plaintiff's rights in the premises

before any gold was by them extracted from the

same, and the said defendant had full knowledge
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of plaintiff's rights and title to the premises before

the said defendant received any royalty from the

said lessees from the said premises, and after having

full knowledge of plaintiff's rights and after notice

from the plaintiff the said defendant continued in

said trespass and received and appropriated all the

ro3^alty so received by him, the said defendant, after

such knowledge and notice of the said trespass from

the said plaintiff.

Wherefore plaintiff demands judgment as prayed

for in said complaint.

J. F. HOBBES and

JAS. W. BELL.

United States of America,

District of Alaska,—ss.

Charles Mitchell, being first duly sw^orn, deposes

and says

:

That he is the plaintiff in the above-entitled ac-

tion; that he has read the foregoing reply, knows

the contents thereof, and the same is true as he verily

believes.

C. MITCHELL.

Subscribed and sw^orn to this 18th day of March,

1910.

[Notarial Seal] JAS. W. BELL,
Notary Public.

Rec'd copy this 21st day of March, 1910.

WILLIAM A. aiLMORE,
Atty. for Dunham.

[Endorsed] : # 2135. In the District Court for

the District of Alaska, Second Division. Charles
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Mitchell, Plaintiff, vs. Pioneer Mining Co., a corpo-

ration, and A. H. Dunham, Defendants. Reply.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 21, 1910.

Jno. H. Dunn, Clerk. By , Deputy. Z.

In the District Court for the District of Alaska,

Second Division,

CHAS. MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY, (a Corporation),

and A. H. DUNHAM,
Defendants.

Verdict.

We, the jury in the above-entitled action, duly

empaneled and sworn, do find in favor of the plain-

tiff and against the defendants, and assess the plain-

tiff's damages at $826.60/100.

Dated this 29th day of September, 1910.

J. T. McINTOSH,
Foreman.

[Endorsed] : 2135. In the District Court for the

District of Alaska, Second Division. Mitchell,

Plaintiff, vs. Pioneer M. Co. et al.. Defendant. Ver-

dict. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. R.

Sep. 29, 1910. John Sundback, Clerk. By T. M.

Reed, Deputy. A. J. Daly, Attorney for .
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In the District Court for the District of Alaska,

Second Division.

CHAS. MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY and A. H. DUN-
HAM,

Defendants.

Judgment.

The above-entitled action having come on regu-

larly for trial on the 28th day of September, 1910,

before the above-entitled court si^mg with a jury,

the plaintiff being present in person and by his at-

torney James W. Bell, Esq., and the defendants

being present by their attorneys, Messrs. G. J.

Lomen and Ira D. Orton, and evidence being sub-

mitted on behalf of plaintiff and defendants respec-

tively, and after argument of counsel and instruc-

tions by the Court, the jury returned a verdict in

favor of the plaintiff and against the defendants

and assessed plaintiff's damages in tlie sum of $826.-

60, and the Court being fully advised

:

IT IS NOW THEREFORE ORDERED, AD-
JUDGED AND DECREED that the plaintiff have

and recover of and from the defendants the sum of

$826.60, and his costs herein taxed at $75.80.

Done in open court this 4th day of October, 1910.

CORNELIUS D. MURANE,
District Judge.
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United States of America,

District of Alaska,—ss.

Due service of the within Judgment is hereby ac-

cepted at Nome, Alaska, this 4th day of October,

1910, by receiving a copy thereof.

G. J. LOMEN,
Of Attorney for Defts.

[Endorsed] : 2135. In the District Court for the

District of Alaska, Second Division. Chas. Mitchell,

Plaintiff, vs. Pioneer Mining Co. et al.. Defendant.

Judgment. Piled in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Oct. 4, 1910. John Sundback, Clerk. By
,

Deputy. L. Vol. 8, Orders and Judgments p. 407.

Jas. W. Bell, Attorney for Pltff. J. D. 2 p. 157. C.

[Proceedings Had September 28, 1910.]

In the District Court for the District of Alaska,

Second Division.

No. 2135.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Proposed Bill of Exceptions.

This cause came duly on for trial on the 28th day

of September, 1910, before the Honorable Cornelius
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D. Murane, Judge, and a jury, thereupon the follow-

ing proceedings were had

:

Mr. BELL.—Plaintiff offers in evidence certified

copy of location notice of No. 1 Flat Creek.

Mr. LOMEN.—Defendants object on the ground

that the same is incompetent, irrelevant and imma-

terial; the notice shows on its face that it is a re-

location and no proper foundation has been laid.

Mr. BELL.—I expect to follow this with the

former location notice.

The COURT.—^^Objection overruled.

To which ruling of the Court the defendants ex-

cepted, and exception allowed.

(Paper referred to received in evidence, marked

Plaintiff's Exhibit #1, and read to the jury as fol-

lows:)

[Plaintiff's Exhibit No. 1.]

^^#24734

CAPE NOME MINING DISTRICT

DISTRICT OP ALASKA.
I, the undersigned, a citizen of the United States

of America, do hereby locate 20 acres for Placer

Mining purposes

Commencing at Initial Stake where a copy of this

notice is posted, thence running 1320 feet up stream

to upper center Stake where a copy of this notice is

posted and 330 feet on each side of center line to

corner Stakes including the little Lake. This claim

shall be known as the JOHN ANDERSON CLAIM
NO. 1 FLAT CREEK, a tributary of Wonder Creek
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in the aforesaid District.

Ee Located January 1st, 1904.

Witness Locator

:

D. S. SULLIVAN. HARRY GAVIN.
Filed for record at request of Harry Gavin Jan,

1, 1904, at 9 :45 A. M. .

T. M. REED,
Recorder.

(Vol. 183, page 291) W. W. Sale,

Deputy."

(Certified to.)

Mr. BELL.—I offer in evidence a certified copy

of a deed from Harrv Gavin to Frank Hall for No. 1

Flat Creek, dated October 14th, 1908.

Mr. LOMEN.—Objected to as being incompetent,

irrelevant and immaterial, and no proper founda-

tion has been laid.

The COURT.—Objection overruled.

To which ruling of the Court the defendants ex-

cepted, and exception allowed.

(Paper referred to received in evidence, and

marked Plaintiff's Exhibit No. 2:)

[Plaintiflf^s Exhibit No. 2.]

^^#46623.

THIS INDENTURE, made the 14 day of October

in the year of our Lord one thousand nine hundred

& eight Between Harry Gavin the party of the first

part, and Frank Hall the party of the second part,

WITNESSETH: that the said party of the first

part, for and in consideration of the sum of One
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($1.00) Dollar, gold coin of the United States of

America, to him in hand paid by the party of the

second part, the receipt whereof is hereby acknowl-

edged, has granted, bargained, sold, remised, re-

leased and forever quit-claimed, and by these pre-

sents does grant, bargain, sell, remise, release and

forever quit-claim unto the said party of the second

part, and to his heirs and assigns all the right, title &
interest of said first party of, in and to that certain

placer mining claim situate in the Cape Nome re-

cording district. District of Alaska, known & de-

scribed as NO ONE (1) FLAT CREEK, in said re-

cording district.

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rocks and earth therein; and all the rights,

privileges and franchises thereto incident, append-

ant and appurtenant, or therewith usually had and

enjoyed; and also all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the rents,

issues and profits thereof; and also, all the estate,

right, title, interest, property, possession, claim and

demand whatsoever, as well in law as in equity, of

the said party of the first part, of in or to the said

premises, and every part and parcel thereof, with

the appurtenances.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances and

privileges thereunto incident, unto the said party of

the second part, and to his heirs and assigns forever.

IN WITNESS WHEREOF, the said party of the



24 The Pioneer Mining Compcniy et al.

first part has hereunto set his hand and seal the day

and year first above written.

HAERY GAVIN. Seal

Signed, sealed and delivered in the presence of

J. F. HOBBES.
M. L. PETERSON.

United States of America,

District of Alaska,—ss.

On this 14th day of October, A. D. one thousand

nine hundred & eight, personally came before me
J. F. Hobbes a Notarv Public in and for said Dis-

trict, the within named Harry Gavin to me person-

ally known to be the identic/ person described within

and who executed the within instrument, and ac-

knowledged to me that he executed the same freely,

for the uses and purposes therein mentioned.

WITNESS my hand and seal this 14th day of

October 1908.

[Notarial Seal] J. F. HOBBES,
Notary Public in and for the District of Alaska.

Recorded October 14, 1908, 4 :50 P. M., at request

of Frank Hall.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

(Vol. 183, page 71.)
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UNITED STATES OF AMERICA,
District of Alaska,

Cape Nome Precinct,—ss.

I, J. F. HOBBES, United States Commissioner

for the District of Alaska and ex officio Recorder of

Cape Nome Recording District, in the Second Judi-

cial Division of said District of Alaska, do hereby

certify that I have compared the preceding with a

certain DEED HARRY GAVIN TO FRANK
HALL recorded in Book No. 188, at Page No. 71,

of the records of said Recording District, and that

the same is a true and correct transcript therefrom

and of the whole of said instrument.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal, the 23rd day of

September A. D. 1910.

[Seal] J. F. HOBBES,
United States Commissioner and ex officio Recorder.

By
,

Deputy Recorder.

(Endorsed on back) : Certified Copy Deed.

Harry Gavin to Frank Hall.'*

Plaintiffs' Exhibit No. 2.

Mr. BELL.—I next offer in evidence a certified

copy of a deed from Harry Gavin to Frank Hall and

C. D. Murane, dated June 19th, 1905.

Mr. LOMEN.—Same objections.

The COURT.—Objection overruled.

To which ruling of the Court the defendants ex-

cepted, and exception allowed

.
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(Paper referred to received in evidence, marked

Plaintiff's Exhibit #3:)

[Plaintiff's Exhibit No. 3.]

"#34310.

THIS INDENTURE.-^Made the 19 day of June,

in the vear of our Lord One thousand Nine Hundred

Five, BETWEEN HAEEY GAVIN, of Nome,

Alaska, the party of the first part, and FEANK
HALL and C. D. MUEANE, of the same place the

parties of the second part:

WITNESSETH :—That the said party of the first

part, for and in consideration of the sum of One

($1.00) Dollars, gold coin of the United States of

America, to him in hand paid by the party of the

second part, the receipt whereof is hereby acknowl-

edged, has granted, bargained, sold, remised, re-

leased and forever quit-claimed, and by these pres-

ents does grant, bargain, sell, remise, release and

forever quit-claim unto the said parties of the second

part, and to their heirs and assigns, an undivided

one-half (y^) interest in and to that certain placer

mining claim known and designated as the JOHN
ANDEESON CLAIM NO. (1) ONE, on Flat Creek,

a tributary to Wonder Creek in the Cape Nome Ee-

cording District, in the District of Alaska, as the

same appears of record in office of the Eecorder of

said District in Vol. 133, at Page 291 of said records.

TOGETHEE WITH ALL the tenements, heredi-

taments, and appurtenances thereunto belonging or

in anywise appertaining, and the rents, issues and

profits thereof; and also all the estate, right, title,
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interest, property, claim and demand whatsoever,

as well in law as in equity, of the said party of the

first part, of, in or to the said premises, and every

part and parcel thereof, with the appurtenances.

TO HAVE AND TO HOLD, All and singular the

said premises, together with the appurtenances and

privileges thereunto incident, unto the said parties

of the second part, and to their heirs and assigns for-

ever.

IN WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

HARRY GAVIN (Seal)

Signed, Sealed and Delivered in the presence of:

S. T. JEFFREYS.
MAUDE L. PETERSON.

UNITED STATES OF AMERICA,
DISTRICT OF ALASKA,—ss.

On this 21st day of June, A. D. One thousand

Nine Hundred Five, personally came before me, S.

T. Jeffreys, a Notary Public in and for said District,

the within named Harry Gavin, to me personally

known to be the identical person described within

and who executed the within instrument, and ac-

knowledged to me that he executed the same freely

for the uses and purposes therein mentioned.

WITNESS my hand and seal this 21st day of

June, 1905.

(Notarial Seal) S. T. JEFFREYS
Notary Public in and for the District of Alaska.
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Filed for Record April 10, 1906, 11 :50 A. M. Re-

quest of Frank Hall.

T. M. REED,
Recorder.

F. R. Cowden,

Deputy.

(Vol. 150, page 435.)

UNITED STATES OF AMERICA,
District of Alaska,

Cape Nome Precinct,—ss.

I, J. F. HOBBES, United States Commissioner

for the District of Alaska and ex officio Recorder of

Cape Nome Recording District, in the Second Judi-

cial Division of said District of Alaska, do hereby

certify that I have compared the preceding with a

certain DEED HARRY GAVIN to C. D. MUR-
ANE, Recorded in Book No. 150, at page No. 435,

of the records of said Recording District, and that

the same is a true and correct transcript therefrom

and of the whole of said instrument.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal, the 23rd day of

September A. D. 1901.

[Seal] J. F. HOBBES,
United States Commissioner and ex officio Recorder.

By ,

Deputy Recorder.

(Endorsed on Back) : Certified Copy Deed.

Harry Gravin to Frank Hall."

Plaintiffs' Exhibit No. 3,
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Mr. BELL.—I now off^r in evidence the amended

location notice.

Mr. LOMEN.—Objected to as incompetent, irrele-

vant and immaterial, and no proper foundation has

been alleged.

The COURT.—Objection overruled.

To which ruling of the Court the defendants ex-

cepted, and exception allowed.

(Paper referred to received in evidence, marked

plaintiff's Exhibit No. 4, as follows:)

[Plaintiff^s Exhibit No. 4.]

'* #36302.

AMENDED LOCATION NOTICE.
^^PLACER CLAIM NO. 1 ON PLAT CREEK"
NOTICE IS HEREBY GIVEN of the location

of placer mining claim, as follows

:

Name of Locator: Harry Gavin;

Name of Location: No. 1 on Flat Creek;

Date of Location: Jan. 1st, 1904;

Name of Creek: Flat Creek tributary to Wonder

Creek

;

Name of District: Cape Nome Recording District,

Alaska

;

Recorded in Vol. #133, Page # 291;

Said claim is particularly described as follows,

to wit

:

Commencing at Stake No. 1, or theNE Corner,

w^hich is identical with the SE Corner of Placer

Claim No. 2 on Flat Creek; and from which Monu-

ment Rock bears N 51° 32' W; West edge of Anvil

Rock bears N 11° 52' 30" E; and Newton Rock

bears N 66° 30' 30" E; thence S 22° 03' W — 1118.5
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ft. to Stake No. 2, or the SE corner, which is identical

with the NW Corner of No. 2 Below, and the NE
Corner of No. 3 Below Discovery on Wonder Creek

;

thence N. 88° 29' 30" W—479 ft. to Stake No. 3, or the

original Initial Stake; thence N 72° 22' 30'' W—
301.9 ft. to Stake No. 1 or the SW Corner thence

N 28° 44' E—1388.8 ft. to Stake No. 5, or the NW
Corner; which is identical with the SW Corner of

No. 2 on Flat Creek; thence S 77° 35' 30" E— 246.6

ft. to stake No. 6 or the upper center end stake;

thence S 50° 00' E—362.8 Ft. to stake No. 1 or place

of beginning; containing an area of 19.997 acres.

All bearing refer to the true meridian, magnetic

variation—19° 43' E.

This amended location notice is made without

waiver of any previously acquired rights, and for all

purposes for which an amended and supplementary

location notice can lawfully be made.

Dated August 1st, 1906.

Owners

:

C. D. MURANE.
FRANK HALL.
HARRY GAVIN.

Witnesses

:

Filed for record Aug. 2, 1906, 4 P. M. Request of

W. H. Packwood.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

(Vol. 165, page 243.)
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UNITED STATES OF AMERICA,
District of Alaska,

Cape Nome Preceint,—ss.

I, F. E. FULLER, United States Commissioner

for the District of Alaska and ex officio Recorder of

Cape Nome Recording District, in the Second Judi-

cial Division of said District of Alaska, do hereby

certify that I have compared the preceding with a

certain AMENDED LOCATION NOTICE of

*^ Placer Claim No. 1 on Flat Creek" recorded in

Book No. 165, at Page No. 243, of the records of said

Recording District, and that the same is a true and

correct transcript therefrom and of the whole of said

instrument.

In Testimony whereof, I have hereunto set my
hand and affixed my official seal, the 23rd day of

September A. D. 1910.

[Seal] J. F. HOBBES,
United States Commissioner and ex officio Recorder.

By ,

Deputy Recorder."

Mr. BELL.—I now offer in evidence a certified

copy of a deed from C. D. Murane to Frank Hall to

No. 1 Flat Creek, dated August 28th, 1906.

Mr. LOMEN.—Same objections.

The COURT.—Overruled.

To which ruling of the Court the defendants ex-

cepted, and exception allowed.

(Paper referred to received in evidence marked

Plaintiff's Exhibit No. 5, as follows:)
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[Plaintiff's Exhibit No. 5.]

"#36835.

THIS INDENTURE, Made the 28th dav of Au-

gust, in the year of our Lord one thousand nine hun-

dred six.

BETWEEN C. D. MURANE of Nome, Alaska,

the party of the first part, and FRANK HALL, of

the same place the party of the second part

WITNESSETH : That the said party of the first

part, for and in consideration of the sum of Two
thousand five Imndred (2500i) DOLLARS, Gold

Coin of the United States of America, to him in hand

paid by the said party of the second part, the re-

ceipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release and forever quit-claim unto the

said part}^ of the second part, and to his heirs and

assigns, all my right, title and interest in and to that

certain placer mining claim known as John Ander-

son Claim No. One Flat Creek situated on Flat Creek

a tributary of Wonder Creek in the Cape Nome
Recording District, District of Alaska; Together

with all the Mining Machinery, situated thereon, con-

sisting of boiler, engine, pump, cabin and other min-

ing tools and appliances.

TOGETHER with all the tenements, heredita-

ments and appurtenances thereunto belonging, or in

anywise appertaining, and the rents, issues and

profits thereof; and, also, all the estate, right, title,
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interest, property, possession, claim and demand

whatsoever, as well in law as in equity, of the said

party of the first part, of, in or to the said premises,

and every part and parcel thereof, with the appur-

tenances.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances and

privileges, thereunto incident, unto the said party

of the second part, and to his heirs and assigns for-

ever.

IN WITNESS WHEREOF, the said party of the

first part has hereunto set his hands and seal the day

and year first above written.

C. D. MURANE. [Seal]

Signed, Sealed and Delivered in the Presence of:

GEO. D. SCHOFIELD.
W. B. EATON.

UNITED STATES OP AMERICA,
DISTRICT OP ALASKA,—ss.

On this 28th day of August A. D. One Thousand

Nine Hundred Six, personally came before me, Geo.

D. Schofield, a Notary Public in and for said Dis-

trict, the within named C. D. Murane to me person-

ally known to be the identir-al person described within

and w^ho executed the within instrument, and ac-

knowledged to me that he executed the same freely,

for the uses and purposes therein mentioned.

WITNESS my hand and seal this 28th day of

Aug., 1906.

[Notarial Seal] GEO. D. SCHOPIELD,
Notary Public in and for the District of Alaska.
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Filed for record Aug. 28, 1906, 4 P. M. Request

of C. D. Murane.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

(Vol. 162, page 443.)

UNITED STATES OF AMERICA,
District of Alaska,

Cape Nome Precinct,—ss.

I, J. F. HOBBES, United States Commissioner

for the District of Alaska and ex officio Recorder of

Cape Nome Recording District, in the Second Judi-

cial Division of said District of Alaska, do hereby

certify that I have compared the preceding with a

certain DEED from C. D. MURANE to FRANK
HALL recorded in Book No. 162, at Page No. 443, of

the records of said Recording District, and that the

same is a true and correct transcript therefrom and

of the whole of said instrument.

In Testimony Whereof, I have hereunto set my
hand and affixed mv official seal, the 23rd dav of

September A. D. 1910.

[Seal] J. F. HOBBES,
United States Commissioner and ex-officio Recorder.

By
,

Deputy Recorder.

(Endorsed on Back) : Specified Copy. Deed. C.

D. Murane to Frank Hall."

Plaintiff's Exhibit No. 5.
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Mr. BELL.—I next offer in evidence a certified

copy of deed dated October 16th, 1908, from Frank

Hall to Charles Mitchell, all interest in No. 1 Flat

Creek.

Mr. LOMEN.—Same objections.

The COUET.—Objection overruled.

To which ruling of the Court the defendants ex-

cepted, and exception allowed.

(Paper referred to received in evidence marked

Plaintiff's Exhibit No. 6 as follows:)

[Plaintiff's Exhibit No. 6.]

^^#46678.

TLIIS INDENTURE madfe this 16th day of Octo-

ber, 1908, between FRANK HALL of Nome, in the

District of Alaska, the party of the first part, and

CHAS. MITCHELL of the same place, the party of

the second part,

WITNESSETH : That the said party of the first

part for and in consideration of the sum of ten dol-

lars, lawful money of the United States of America,

to hm in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

does by these presents, grant, bargain, sell, remise,

release and forever quitclaim unto the said party of

the second part, and to his heirs and assigns, all my
right title and interest in and to that certain placer

mining claim, known designated and numbered as

Number One (1) Flat Creek in the Cape Nome Min-

ing and Recording District, District of Alaska.

Together with all the dips, spurs and angles, and

also all the metals, ores, gold and silver bearing
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quartz, rock and earth therein; and all the rights,

privileges and franchises thereto incident, append-

ant and appurtenant, or therewith usually had and

enjoyed; and also all and singular the tenements,

hereditaments and appurtenances thereto belonging

or in anywise appertaining and the rents, issues and

profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances and

privileges thereto incident, unto the said party of

the second part, his heirs and assigns forever.

IN WITNESS WHEREOF, the said party of the

first part has hereunto set his hand and seal, the day

and year first above written.

FRANK HALL. [Seal]

Signed, sealed and delivered in the presence of:

M. L. PETERSON.
C. S. HANNUM.

United States of America,

District of Alaska,

Second Division,—ss.

THIS CERTIFIES that on this 16th day of Octo-

ber, 1908, before me, the undersigned, a Notary

Public in and for the District of Alaska, personally

appeared Frank Hall to me known to be the identi-

cal person described in and who executed the fore-

going instrument and acknowledged to me that he

executed the same, freely and voluntarily for the

uses and purposes therein mentioned.

IN TESTIMONY WHEREOF I have hereunto

set my hand and affixed my official seal, the day and
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year in this certificate first above written.

[Notarial Seal] M. L. PETERSON,
Notary Public in and for the District of Alaska,

Residing at Nome.

Recorded October 16, 1908, 2 :15 P. M. at request

of Chas. Mitchell.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

(Vol. 183, page 74.)

United States of America,

District of Alaska,

Cape Nome Precinct,—ss.

I, J. F. HOBBES, United States Commissioner

for the District of Alaska and ex-officio Recorder of

Cape Nome Recording District, in the Second

Judicial Division of said District of Alaska, do

hereby certify that I have compared the preceding

with a certain DEED from FRANK HALL to

CHAS. MITCHELL, recorded in Book No. 183, at

page No. 74, of the records of said Recording Dis-

trict, and that the same is a true and correct tran-

script therefrom and of the whole of said instrument.

In Testimonv Whereof, I have hereunto set mv
hand and affixed my official seal, the 23rd day of

September A. D. 1910.

[Seal] J. F. HOBBES,
United States Commissioner and Ex-officio Re-

corder.

By
,

Deputy Recorder.
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[Endorsed on Back] : Certified Copy. Deed.

Frank Hall to Chas. Mitchell."

Plaintiff's Ex^dbit 6.

Mr. BELL.—I now offer in evidence the separate

answer of the defendants in case No. 2097, in this

court entitled C. L. Uelamotte, vs. Pioneer Mining

Company, and A. H. Dunham, filed in this Court

October 21st, 1909.

Mr. LOMEN.—The defendants object on the

grounds that the same is 6'ncompetent, irrelevant and

immaterial, and not binding upon the defendants in

this case.

The plaintiff in this case was not a party to the ac-

tion.

Mr. BELL.—It is offered for the purpose of show-

ing that the ground belonged to the ow^ners of No. 1

Flat Creek, and for the purpose of proving that de-

fendants had knowledge and admitted that the

ground belonged to No. 1 Flat Creek, by way of es-

toppel.

Mr. LOMEN.—That is subsequent to the time the

alleged trespass was committed in this case. They

had quit mining at the time the action was com-

menced, and it is therefore irrelevant and immaterial

for any purpose.

The COURT.—Objections overruled.

To which ruling of the Court the defendants ex-

cepted and exception allowed.

(The paper referred to received in evidence and

marked plaintiff's Exhibit No. 7 as follows, to wit:)
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[Plaintiff's Exhibit No. 7.]

In the District Court for the District of Alaska,

Second Division.

C. S. DELAMOTTE, JAMES FORSYTHE, A. C.

BANK, C. IVERSON, WILLIAM POL-
LOS, JIM JOSE, PETE BRUHNOFP,
GEORGE COUTOSIS, NICK BAIKO-
VITCH, JOHN BOSKOVITCH, MIKE
BOSKOVITCH, TONY PLICH, SAM
SACKHOFP, CHRIS NICLANOVITCH,
JOHN SEVANOVITCH, MARKO MAR-
TIS, NICK KLIKOVITCH, MIKE
BRIAR, CHRIS HARDNATT and OSCAR
MANTILLA,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

A. H. DUNHAM, C. H. MARSH, GEORGE
MARSH, G. H. MARSH and HARRY
ASHLAND,

Defendants.

Separate Answer of Defendants, Pioneer Mining

Company and A. H. Dunham.

Come now the defendants Pioneer Mining Com-

pany, a corporation, and A. H. Dunham, and for an-

swer to the plaintiffs' complaint herein, admit, deny

and allege as follows:

For answer to the first cause of action, the defend-

ants admit that the Pioneer Mining Company is a
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corporation, as allGgorl; that it and the defendant A.

H. Dunham are the owners of the Gold Belt Placer

Mining Claim mentioned in the complaint. The

defendants further admit the execution and assign-

ment of the lease mentioned in the complaint, and

that their codefendants have mined said premises

under said lease, together with other and contiguous,

premises hereinafter mentioned and described.

That as to the allegations, matters and things set

forth in the fourth, fifth and sixth paragraphs in

said first cause of action, these answering defendants

allege that the}^ have no knowledge or information

thereof sufficient to form a belief, and they there-

fore, except as hereinafter admitted, deny the same,

and each and every part thereof, and these answer-

ing defend!ants specificall}^ deny that they had any

knowledge of, or acquiesced in or assented to the

work and labor in said first cause of action men-

tioned. These answering defendants admit that

they have received royalties from their said code-

fendants, and that they gave no notice of a disclaimer

or nonresponsibility for work or liens upon or

against said premises. Defendants allege that as to

whether the plaintiff in said first cause of action

mentioned, filed any claim of lien, of which Exhibit

*A' of the complaint is a copy, they have no knowl-

edge or information sufficient to form a belief, and

therefore they deny the same.

For a further and affirmative defense, these an-

swering defendants allege that their codefendants,

the lessees of said Gold Belt Placer Mining Claim,

as these answering defendants are informed and be-
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lieve, during the times mentioned in said first cause

of action, mined and emplo}^d labor upon a certain

placer mining- claim adjoining the said Gold Belt

Claim, to wit, upon that certain placer mining claim

known as Number One (1) Flat Creek, owned by one

Charles Mitchell; that the w^ork and labor of the

plaintiff C. S. Delamotte, mentioned in the said first

cause of action was, as these answering defendants

are informed and believe, done and performed upon

said Number One (1) Plat Creek, and not upon said

Gold Belt Claim, except as to a very small portion

of said work, the amount of which work is to these

answering defendants unknown, and defendants

deny that said work and labor so done upon said

Number One (1) Flat Creek w^as done under the

lease mentioned in the complaint, or that it was done

with the know^ledge or consent of these answering

defendants.

For answ^er to the second cause of action, and all

other causes of action in said complaint contained,

these answering defendants admit, allege and deny

as in the defense to the first cause of action herein,

and alleges* that the work and labor done and per-

formed by each of the plaintiffs in said action, w^as

done and performed by them and each of them upon

the placer mining claim known as Number One (1)

Flat Creek, mentioned in the answ^er to the first cause

of action herein, except as to a very small portion

of said work, the respective amount of w^hich work

and labor done and performed upon said Number

One (1) Flat Creek and upon said Gold Belt Claim

being to these answering defendants unknown, and
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these answering defendants allege that as to whether

any of the plaintiffs in said action filed any claim of

lien, whether as in said complaint or otherwise, and

of which a copy or copies are attached to the com-

plaint herein, they have no knowledge or informa-

tion sufficient to form a belief, and therefore, they

deny the same. And these answ^ering defendants

deny each and every allegation, matter and thing

contained in paragraphs 4, 5 and 6 of each of the

causes of action set forth in said complaint.

Wherefore, defendants pray that plaintiffs take

nothing by their said action as against these answ^er-

ing defendants, and that said action as to these

answering defendants be dismissed.

G. J. LOMEN,
Attorney for Defendants Pioneer Mining Company

and A. H. Dunham.

United States of America,

District of Alaska,—ss.

Jafet Lindeberg, being sworn, says that he is the

president of the Pioneer Mining Company, one of

the defendants above named. That the foregoing

answer is true, as he verily believes.

JAFET LINDEBERG.

Subscribed and sworn to before me, this 1st day

of Oct., 1909.

[Notary Seal] G. J. LOMEN,
Notary Public for Alaska, Residing at Nome.

Service of the within Answer is hereby admitted



vs. Charles MitchelL 43

at Nome, Alaska, this 1st day of Oct., 1909.

JAS. W. BELL,
CASTLE & DALY,

Attys. for Plffs.

[Endorsed] : #2097. In the Dist. Court for the

Dist. of Alaska, Second Division. C. S. Delamotte

et al., Plaintiffs, vs. Pioneer Mining Company et al..

Defendants. Separate Answer of Defts. Pioneer

Mining Company and A. H. Dunham. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Oct. 2, 1909. Jno. H.

Dunn, Clerk. By , Deputy. L."

[Testimony of A. G. Blake, for Plaintiflf.]

A. G. BLAKE, called as a witness for plaintiff,

testified as follow^s:

**I am a civil engineer, engaged in that business

over twenty years. I had occasion to make an un-

derground survey for Mr. Charles Mitchell on No. 1

Flat Creek, in 1909, in June or July."

(Witness temporarily withdrawn.)

Mr. BELL.—I will read the deposition of

GEORGE H. MARSH.
Which deposition was as follows

:

[Deposition of George H. Marsh.]

**My name is George H. Marsh. I intend to leave

Nome soon for the Innoko, Iditarod, about five hun-

dred miles from here. I may never return. I know

the placer mining claim known as the Gold Belt and

No. 1 Flat Creek. I was one of the lessees on that

^ound during last year, on the Gold Belt. Am ac-
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(Deposition of George H. Marsh.)

qiiainted with Charles Mitchell and the defendant A.

H. Dunham, also with Jafet Lindeberg, the repre-

sentative of the Pioneer Mining Company. I was

present when A. H. Dunham was no^^ed, on the

ground where we were mining in the spring of 1909,

by the plaintiff Charles Mitchell that he owned the

gi^ound. That was between the 1st and 10th days of

June. The plaintiff Mitchell claimed that our shaft

was on his ground, and all of our south workings and

a portion of our north drift on No. 1 Flat Creek. I

don't remember what Dunham said. He didn't say

much of anything. I think my father was present.

My father and brother are now in the Innoko, they

left here last October. They were also lessees from

the defendants Dunham and Pioneer Mining Com-

pany on the Gold Belt. At the time Dunham was

notified,- there had been clean-ups. I can state that

there was 26.07 oz. cleaned up before that time. I

have all the bank certificates of all the gold taken

from our mining operations. Those certificates

represent the output of our mining operations on the

Gold Belt or No. 1 Flat Creek. The first certificate

represents the amount that w^as cleaned up prior to

the notification of Mitchell to Dunham. The balance

of those certficates represent what was taken out

afterwards. They represent all the gold that was

extracted from that ground by me and my co-lessees.

(Plaintiff offers certificates in evidence, which are

marked '^Exhibit I," '^11," ^'III," *^IV," ^^V,"

*'VI," ^^VII," ''VIII," and ''IX") as follows:
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[Plaintiff^s Certificate Exhibits Nos. I—IX.]
EXHIBIT NO. I.

No. 1177.

ASSAY MEMORANDUM.
NOME BANK AND TRUST COMPANY.

For H. Ashland. Nome, Alaska, July 3, 1909.

Description R—163^—Gold-dust. Weight before

Melting, 26.07 Ounces,—24.16 Ounces. Weight

After Melting, 47.40 Ounces. Total Value, $877.29.

Charges, $21.93. Net, $855.36. A. H. Dunham—
20%—$171.07. Harry Ashland, 80%, $684.29. Over

Advanced, $40.71. $725.00. Amt. advanced to H.,

$425.00. H. Ashland, $300.00. $725.00. Net

Value, 17.02.

NOME BANK AND TRUST CO.,

By KEN Y. SISIDO,

Assayer.

EXHIBIT NO. II.

No. 1271.

ASSAY MEMORANDUM.
NOME BANK AND TRUST CO.

Nome, Alaska, July 10, 1909.

For Harry Ashland.

Description R—264—Gold-dust. Weight Before

Melting, 29.97 Ounces. Weight After Melting,

27.17 Ounces. Total Value, $496.^. Charges,

$12.42. Net, $484.42. A. H. Dunham—20%—
$96.88. Harry Ashland—80%—$387.54. Less ad-

vanced—380.00. Bal. $7.54. Net Value, $16.16

NOME BANK AND TRUST CO.,

By KEN Y. SISIDO,

Assayei
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EXHIBIT NO. III.

No. 1299.

ASSAY MEMORANDUM.
NOME BANK AND TRUST CO.

Nome, Alaska, July 16, 1909.

For Harry Ashland.

Description R—293—Gold-Dust. Weight Before

Melting, 30.95 Ounces. Weight After Melting, 28.28

Ounces. Total Value, $524.15. Charges, $13.11.

Net, $511.04. A. H. Dunham— 20^0 — $102.21.

Harry Ashland—80%,—$408.83. Less Advanced—

$395.00. Bal. $13.83. Net Value $16.51.

NOME BANK AND TRUST CO.

By KEN Y. SISIDO,

Assayer.

EXHIBIT NO. IV.

No. 1318.

ASSAY MEMORANDUM.
NOME BANK AND TRUST CO.

For Harry Ashland.

Nome, Alaska, July 22, 1909.

Description R—311—Gold-Dust. Weight before

Melting, 44.76 ounces. Weight After Melting, 41.79

Ounces. Total Value, $776.49. Charges, $21.91.

Net, $754.58. A. H. Dunham— 20% — $150.92.

Harry Ashland—80%:—^$603.66. Less Advanced,

$573.00. Bal.—$30.66. Net Value, $16.85.

NOME BANK AND TRUST CO.

By KEN Y. SISIDO,

Assayer.
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EXHIBIT NO. V.

No. 1334.

ASSAY MEMOEANDUM.
NOME BANK AND TRUST CO.

Nome, Alaska, July 28, 1909.

For Harry Ashland.

Description R—324—Gold-Dust. Weight Before

Melting, 27.76 Ounces. Weight After Melting, 22.87

Ounces. Total Value, $424.21. Charges, $10.60.

Net, $413.61. A. H. Dunham—20%—$82.72. Harry

Ashland—80%)—$330.89. Less Advance— $329.00.

Bal—$1.89. Net Value, $16.04.

NOME BANK AND TRUST CO.

By KEN Y. SISIDO,

Assayer.

EXHIBIT NO. VI.

No. 1350.

ASSAY MEMORANDUM.
NOME BANK AND TRUST CO.

Nome, Alaska, Aug. 3, 1909.

For Harry Ashland.

Description R—350—Gold-Dust. Weight Before

Melting, 60.79 Ounces. Weight After Melting,

55.78 Ounces Total Value, $1,036.35. Charges,

$25.90. Net, $1,010.45. A. H. Dunham—15%—
$151.57. Harry Ashland, 85%, $858.88. Less Ad-

vance—$826.75. Bal.—$32.13. Net, $16.62.

NOME BANK AND TRUST CO.

By KEN Y. SISIDO,

Assayer.
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EXHIBIT NO. VII.

No. 1372.

ASSAY MEMORANDUM.

NOME BANK AND TRUST CO.

For Harry Ashland.

Nome, Alaska, Aug. 7, 1909.

Description—Gold-Dust. Weight Before Melt-

ing, 35.91 Ounces. Weight After Melting, 33.88

Ounces. Total Value, $629.83. Charges, $15.74.

Net, $614.09. A. H. 15% Dunham, 92.11. 85%, H.

Ashland, $521.98. $614.09. Net Value, $17.10.

NOME BANK AND TRUST CO.

By A. E. TODD,
Manager.

EXHIBIT NO. VIII.

No. 1401.

ASSAY MEMORANDUM.
NOME BANK AND TRUST CO.

For Thorne & Oliver.

Nome, Alaska, Aug. 17, 1909.

Description—R—307— Oold-Dust. Weight Be-

fore Melting, 25.23 Ounces. Weight After Melting,

23.65 Ounces. Total Value, $438.94. Charges,

$19.73. Net, $419.21. A. H. Dunham— 15^:^ —
$62.88. Thorne & Oliver, 85%—$356.33. Less ad-

vance, $340.00. Bal. $16.33. Net Value, $16:61.

NOME BANK AND TRUST CO.

By KEN Y. STSTDO,

Assaver.
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EXHIBIT NO. IX.

No. 1423.

ASSAY MEMORANDUM.
NOME BANK AND TRUST CO.

For Thorne & Oliver

Nome, Alaska, Aug. 24, 19Q9.

Description—R—421—Gold-Dvist, Weight Before

Melting, 31.68 Ounces. Weight After Melting, 30.02

Ounces. Total Value, $558.07. Charges, $13.95.

Net, $544.12. A. H. Dunham— 15% — $81.62.

Thorne & Oliver

—

Sd%—$462.50. Less advance,

$430.00. Bal.—$32.50. Net Value, $17.17.

NOME BANK AND TRUST CO.

By KEN Y. SISIDO,

Assaver.

I took most of the gold to the bank m^^self. These

certificates show the amount of gold that I took to

the bank. The certificates represent the correct re-

turns from the bank. A representative from the

Pioneer Mining Company came out to witness our

clean-ups. He came in response to notices to the

Company; he was not at all of the clean-ups, there

was no one there in June. There was in July, I don't

know the man's name. Jafet Lindeberg was never

there during my presence. We notified the Pioneer

Mining Company every time we had a clean-up. In

the first place Dunham or Oscar Margraf had charge

of Dunham's business and he had a man out there

representing him, and during that first clean-up Mar-

graf himself was present, and the next I am not

certain whether or not Margraf or Dunham was

present, either one of the two. I think the second
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(Deposition of George H. Marsh.)

clean-up was in June. The gold from the first clean-

up was put in the Bank and we checked against it,

and was left there until the second clean-up was

brought in and we checked against that, and then

they notified us that we could not keep it there, that

we would have to melt it, that was the reason the first

certificate was in July.

'Mitchell notified the defendants, or one of them,

only once after this first time I have spoken of that

he owned the ground, he notified Dunham. We had

one working shaft, all the gold was extracted through

this one working shaft. The shaft was on the ground

claimed by Mitchell. The representative of the

Pioneer Mining Company who was present at the

weighing of the gold took notice of the various

amounts and took slips signed by us of the amounts.

We paid no royalty out there on the ground, the roy-

alty was paid at the bank and the bank made the

divisions, and deposits were made after each clean-

up. The returns were made after melting with the

exception of the first and probably the second clean-

up. The gold represented by those certificates was

mined out of the ground after Mitchell notified the

defendant Dunham, that he Mitchell owned the

^ *

Cross-examination.

(By Mr. GILMORE.)
My partners or associates in that lease was my

brother and Father, and Harry Ashland, we bought

the lease from Billy Price, Mike McNatee and a man
over on the spit who is engineer for the Pacific Cold

Storage. The lease was turned over to us from Mar-

graf . The lease called for the ground known as the
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(Deposition of George H. Marsh.)

Gold Belt Fraction, we had no lease on No. 1 Flat

Creek. We commenced mining prior to the opening

of navigation. The lease was made by Dunham and

his partners to Margraf . The Pioneer Mining Com-

pany was not a party to the lease. I don't know^

whether I have the assignment from Price, McNatee

and others to Ashland, father and brother and my-

self. It was an assignment of all the lease to the

four of us. The first I heard of Mitchell's claiming

the ground w^as between the 1st and 10th of June, the

shaft had been sunk before we w^nt on the ground

by Billy Price and McNatee, and the Chief Engineer

over on the Spit. The lines of the Gold Belt Fraction

and No. 1 Flat Creek were pointed out to me. I

knew the ground in conflict. I know pretty nearly

what they claim as to the lines in conflict. About the

first w^eek in June, 1909, we had drifted dow^n from

here (referring to plat) in a southerly direction, that

would be towards the Gold Belt Fraction between one

hundred and two hundred feet, somewhere along that

neighborhood. We had not done any stoping before

the ^^Corwin" arrived. We drifted in a southerly

direction and also in a northwesterly direction about

fifty or sixty feet northwest, I guess. The working

shaft was about twenty feet from the line of No. 1

Flat Creek.

Before the '^Corwin" arrived we had di'ifted be-

tween thirty and fifty feet along that part of the Gold

Belt Fraction not in conflict. We had done no stop-

ing. The first clean-up came out before that time.

Mr. Dunham arrived on the ^'Corwin," and Mr. Mit-

chell also. The '^Corwin" arrived between the 1st
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(Deposition of George H. Marsh.)

and the 10th of June.

Mr. Mitchell said that we were over his line. He
only told us once. Mr. Hall who used to own the

property came out to show us the stakes and he said

we were over the line. We didn't quit working be-

cause they told us to go ahead and not to bother

with it. We mined, according to our assay slips,

between five and six thousand dollars out of the

ground. Mr. Mitchell never told us that he w^as going

after the Pioneer Mining Company and Dunham and

leave us alone. We had the disbursing of all the

money excepting about eight or nine hundred dollars

royalty, that went to the Pioneer Mining Company
and Dunham. I would not say as to the amount of

royalty. We paid twenty per cent at first and then

they put it to fifteen per cent, the slips show how
many times we paid twenty per cent and how many
times we paid fifteen.

The Pioneer Mining Company and A. H. Dunham
had nothing whatever to do with the rest of the gold

taken from that shaft. Father, brother, Ashland

and I had the disbursing of that. I know no reason

why we were not sued in this suit. We did not make
anything mining on that piece of ground. We run

about five thousand dollars in the hole. That was

about our loss when we were mining out there, that

was in excess of the gold taken from the ground, an

indebtedness of nearly five thousand dollars. The

eighty per cent of the gross or eighty-five per cent of

the gross received by us was all used in defraying

expenses of mining, and then there was an excess in-

debtedness of some five thousand dollars. I havi
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been mining about ten years, father has been mining

longer that that, and my brother is a miner to. My
brother was foreman. I consider him a competent

miner. The mining done by us on this Gold Belt

claim was done in a miner-like manner, we mined it

carefully and economically. I cannot say whether if

we had kept the royalties too there would have been

gold enough to defra}^ the expenses of mining for the

simple reason that we just got our plant in shape to

mine when we had to quit, and the reason Ave were

five thousand dollars in debt was because we were just

getting ready to mine and putting the plant in place

and getting in shape to mine and ready to stope. We
ran our drifts there and timbered and all. The last

w^ork done by us was in August. The machinery

that we installed there cost us about five thousand

dollars. We didn't pay cash for it. We paid some

labor and owed about three thousand dollars for

labor. The work that was done out there was prac-

tically all dead work,—running drifts. I couldn't

say whether it is a fact that nearly all of the work

done there was a benefit rather than a detriment to

the conflict area between the two claims.

We run two drifts—one in a southerly direction

and one in a northwesterly direction and timbered

them; put in a pump station and just got ready to

stope in good shape when we had to quit ; that work

is all there to-day. The drifts are still timbered, the

pump station is still there. If you wanted to work

the claim you would have to have those things. I

cannot say whether the claim is in shape to be worked

through that shaft and drift at the present time.
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(Deposition of George H. Marsh.)

The shaft is damaged. We couldn't work because

our laborers stopped us, they wouldn't work any

more. The boys all quit work because they couldn't

get paid. I feel friendly to Charley Mitchell. I

have known him for a long time. I did not talk to

anybody about the notice Charley Mitchell gave Dun-

ham before testifying here. Mitchell did not live on

No. 1 Plat Creek while we were w^orking there; he

was out there occasionallv w^here we w^ere workins:

—

hoisting pay, and while we were cleaning up, but

never made any effort to stop us from mining. He
did not tell us to quit. He did not make any demand

for the gold we were taking out. He did not say he

was going to sue us. He did not say he was not going

to sue us,—w^e just went ahead and mined during

July and August, until we were stopped believing we

had a right to mine. We did not consider that we

were stealing it from anybody. We were told to go

ahead there, that's all I know.

There was not very much of the ground worked by

us, on the Gold Belt Fraction not in dispute, most of

the W'Ork was done on the south side of the shaft be-

cause we struck a hard reef on the north side of the

shaft and didn't go ahead so much with that part.

We did some stoping on the disputed ground. I said

before that w^e just got ready to mine or operate;

what I vaeni by that was that we just got ready to

stope back. Charley Thorn might be able to state

how much ground we stoped out, he was engineer

out there. Billy Oliver was sub-boss.

There was a chart made of that ground, the under-

ground survey, my fahter had it. The only feeling I
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had was that Lindeberg promised to help me out and

didn't. I have nothing against Mr. Lindeberg or his

company. I like Mitchell better than Lindeberg.

The paystreak was a blanket proposition. It was

not a question of width. We drifted from one hun-

dred to two hundred feet, into the disputed ground

and practically all of it is ready to be taken out.

The gravel removed by us was not rich it was low-

grade dirt, I don't know what it panned. I don't

know how many cars came out. I panned several

pans. / my judgment it was more than live cents to

the pan.

In the conversation between Mitchell and Dun-

ham, Mitchell said that we were over his line, that

is all. Dunham just smiled. I am not certain

whether he made anv remark or not. I don't know

whether Dunham heard him or not. I heard him. I

do know that Dunham heard him. I don't know

what else was said. I don't recall anything else.

I can't say what proportion of gold w^as taken from

the disputed ground, I wasn't out there all the time.

Most all of it was taken from the disputed ground. I

couldn 't say whether a quarter of the gold was from

the disputed ground or not. I couldn't say whether

it was a fifth or a half, there wasn't a third. It was

Dunham who told us to go ahead, he told me not to

pay any attention to Mitchell. I never had any talk

with Mr. Lindeberg or any representative of the

Pioneer Mining Company in regard to Mr. Mitchell's

claim to the ground. The only talk I had with Mr.

Lindeberg was about getting the royalty cut. No
representative of the Pioneer Mining Company said

anything to me about Mitchell or Mitchell's claim.
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[Testimony of A. J. Blake, Recalled, for Plaintiff.]

A. J. BLAKE, recalled, testified as follows.

(Map produced and handed to the witness.)

That is a map of the underground survey I made

last year—July 2d, of last year of No. 1 Flat Creek,

the shaft as far as I could find out, was near the west

line of No. 1 Flat Creek. As ascertained from my
survey, the work done on the ground was 184.5 feet

south, the drift was between four and five feet wide.

There was some stoping, but I do not remember what

the diameter of the stope was, the area was about six

1: mdred square feet, all within the lines of No. 1 Flat

reek. There was a continuation of the same drift

unning to the north ; the shaft is I9I/2 feet from the

•ine. That drift continues north 107-4/lOths feet

that is all outside of the line of No. 1 Flat Creek;

then there is tvventy-seven feet more, in practically

the same direction, making the total length of the

drift outside of No. 1 Flat Creek 134-4/lOths feet.

I made the survey for Mr. Mitchell the plaintiff.

(Map referred to offered in evidence marked

Plaintiff 's Exhibit No. 7.

)

Cross-examination.

(By Mr. LOMEN.)
I don't know anything about the values in those

drifts nor how much was taken out of one drift or the

other. Mr. Marsh was working there at the time I

made the underground survey. I did not see either

of the defendants there. I do not remember that Mr.

Mitchell said anything about pemiitting the Marshes

to work there. Mr. Mitchell was there at the time,
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(Testimony of A. J. Blake.)

but did not make any objections to the Marshes work-

ing there at that time. I understood that he claimed

the ground, but he did not make any objections to the

Marshes or any one else so far as I remember.

[Testimony of Charles Mitchell, the Plaintiff.]

CHARLES MITCHELL, plaintiif, being duly

sworn, testified as follows

:

I am the plaintiff. T know the defendants. I am
the owner of No. 1 Flat Creek. I first heard that the

Marshes were mining on No. 1 Flat Creek on the 1st

day of June, 1909; I went out on the claim,—No. 1

Flat Creek. I arrived on the '

' Cor^vin '

' on May 28th

Eamps Peterson was working under a lease. I saw

the Marshes working, but did not think they were on

my claim at that time. I had a conversation with the

defendant Dunham, some time in June; the first or

second. I said to him, ^^Mr. Dunham, you are work-

ing on No. 1 Flat Creek claim; you ain't working on

the Gold Belt Fraction at all, and that is my ground

you are w^orking on." Mr. Dunham became excited

and said,'' I don't want anything to do with you." I

said, *^You will find I am right, because I will prove

it by survey of the claim." So next day I went

and got Mr. Gibson, and Mr. Gibson established the

west line of the claim No. 1 Flat Creek, and it ap-

peared that the shaft was several feet over onto No.

1 Flat Creek. The next day I went out to the claim

with Mr. Gibson and Mr. Dunham was there, so I

said to Mr. Dunham ^^Well Mr. Dimham here is Mr.

Gibson he can tell all about the lines of that claim."

Mr. Dunham said, ^^I don't want anything to do with
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(Testimony of Charles Mitchell.)

your claim, I don't know anything about your claim,

don't know whether you have got any title to that

claim, or whether you got any real claim at all or

not." Mr. Gibson talked to him but could not con-

vince him. Mr. Dunham said to Gibson, ^*I own this

Gold Belt Fraction and I don't know anything

about anything else, I don't care anything about

Mitchell or what he claims. I own this Fraction and

that is all there is to it." Mr. Gibson at that time

pointed out to Dunham the stakes and the lines. I

met Dunham again out on the claim and told him

again, I says, ^^What are you going to do about this?"

I said,
^

' I don 't want any lawsuits ; I want to settle

it up without going to law about it." I went to

Dunham's house a half dozen times, and I showed Mr.

Dunham an abstract of title, I also went to Mr.

Blake and had an underground survey made of

the claim. I told the Marshes that they were

working on my ground, and that they had no right to

work my ground. I offered to show Dunham the

underground survey but he would not look at it. I

talked with Mr. — I talked with Mr. Lindeberg

about this matter after he arrived in Nome that sum-

mer, —the latter part of June or the first of July. I

said to Mr. Lindeberg, ^*I have sent these papers,

abstract and plats to convince you that the ground

which you are working is on No. 1 Flat Creek and not

the Gold Belt Fraction." He said, ^^If that is true

there will not be any trouble about that, but,
'

' he said,

**I am very busy right now," and he handed me the

map and papers back. He^ said, **You go and show
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them to Mr. Dunham and I am going to consult him

about these papers, whatever Mr. Dunham is willing

to do I will be willing to do." I went to Dunham's

office and he would not let me in. As soon as I opened

the door he flew into kind of a rage and said, ^^I don't

want anything to do with any of them, I don't want

to see your papers or anything. I don't know any-

thing about your papers and I don't want anything to

do with you nor your papers ; I have seen Mr. Linde-

berg and he tells me you haven't any claims out

there." I said, ^*I ain't going to come to you any

more
;
you two fellow^s are trying to make a fool of me

by sending me from one to another." After Mr.

Lindeberg came back from Council I had a conver-

sation with him in his office, that was after the

Marshes had quit working. He asked me again to

go to Dunham. I asked Mr. Dunham to meet us at

Lindeberg 's office at two o'clock, and we met there,

Mr. Lindeberg, Mr. Marsh, Mr. Dunham and myself.

Lindeberg said to Dunham, *'Well the first thing we

got to settle with Mitchell," and said to me, *^We

would like for you to give us a lease on that piece of

ground because we can't work one piece without the

other, there is not enough in it to work one without

the other." I said, *'I am willing to do anything to

avoid lawsuits." He asked me how much royalty I

wanted ; then we agreed on the royalty and the lease

was to be made out and Mr. Lindeberg said to me,
'^Would you be be willing to have the lease made out

in another man's name?" I says, ^^ Anything to

avoid lawsuits," so the lease was to be made out and
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left in the office ; then I went away from the office and

I got to thinking to myself after I went about a block

from the office, and I came to the conclusion that I

had no right to give Mr. Lindeberg a lease, because

the claim was already given out on a lease to

Mr. Eamps Peterson, and I couldn't give another

lease on the same ground, because the lease was not

expired yet, so I turned and went back to the office,

and told him that I couldn't give him no lease be-

cause it would not be legal, because there was al-

ready an unexpired lease on the claim, and so that

was the end of it ; this was in June or July.

The shaft and drifts from which the Marshes were

working became filled with water. Mr. Marsh had

an air shaft, and when they quit work they left the

air shaft uncovered and the drifts filled with water

;

it was impossible to go down and examine the mine

without pumping out the water.

Cross-examination.

I didn't know that there was a lease given to the

Marshes on the Gold Belt Claim. I did not know

that the people who had leased the Gold Belt claim

had been working on that claim for years. I found

out that they were working on my ground when I

went out to the claim, next day after I come in here

or the second day. They said they had a lease on

the Gold Belt Fraction, and I told them they were

working on No. 1 Flat Creek. They said they had a

lease; I don't know exactly whether I asked them or

not; I don't remember whether they told me. The

second day that I w€nt out there I found Marshes at
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wrok. I didn't say anything to them at that time

until I made the survey and was sure they were

working on No. 1 Flat Creek.

I have read the deposition of Mr. Marsh and heard

it read; he said in his deposition that I did not tell

them to quit work. No, I did not tell them to quit

work, not at that time. I did tell the old man Marsh

later. They didn't quit work; I don't remember

whether he said why he didn't quit work or not. I

don't know when they quit work, in June or July.

I knew they were working under a lease, he, old man
Marsh, told me so. I never told Lindeberg that I

was goind to hold him responsible for working No.

1 Flat Creek; I did tell Dunham. At the time of

the underground survey I found the Marshes there,

I told them we wanted to go underground to make

a survey, and we did so. I don't think I said any-

thing to them afterwards, except to tell then that

now I knew they were working on my ground. I

told them I was going to sue both Lindeberg and

Dunham. I don't remember whether I ever told

the Marshes to stop working, because Dunham told

them to keep on working and to pay no attention to

me.

I know C. Iverson by sight ; I never talked to the

man in my life but once. The men out there wanted

me to buy this Gold Belt Fraction lease and let them

work there and get their money out. They were the

laborers out there.

Q. Now, didn't you tell him at that time that you

made no claim to the Gold Belt Fraction?
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A. To the Gold Belt Fraction ? Certainly, T did

;

I don't make no claim to the Gold Belt Fraction, and

never did; I claim No. 1. Flat Creek.

Q. Nor any ground that conflicted with you?

A. No, I did not.

Q. As a matter of fact, you were, or were you not,

a little bit afraid that the laborers of Marsh's were

going to sue you on account of wages, and were go-

ing to file liens against you?

A. No, sir, I was not ; I never at any time or place

said that I was not going to claim any ground in

conflict.

(Paper, being lease to Ramps Peterson, produced

by witness.)

Mr. Peterson entered into possession of these prem-

ises under this lease shortly after it w^as made. I

suppose he was the owner of the lease until his lease

expired ; he was working there.

Mr. LOMEN.—We offer in evidence this lease,

being a lease from Charles Mitchell to Ramps Peter-

son et al.,for the premises known as No. 1 Flat Creek,

it is offered for the purpose of showing that the

plaintiff was not in possession of the premises at the

time of the alleged trespass.

Mr. ORTON.—I desire to interrupt the cross-ex-

amination of the witness in order to make the proper

identification of the paper and for the purpose of

identifying the signatures of the parties.

Q. (By Mr. ORTON.) Mr. Mitchell, this is the

signature of yourself and Mr. Peterson, is it not ?

A. I think I saw Mr. Peterson sign it.
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Mr. ORTON.—We offer this lease in evidence and

offer to show in that connection that the lease re-

mained in full force and effect, and that Mr. Ramps

Peterson remained in possession of the property

during the entire time of the lease and mined and

operated it.

Mr. BELL.—To which the plaintiff objects on the

grounds that it is immaterial and irrelevant.

The COURT.—Objections sustained.

To which ruling of the Court defendants excepted,

and exception allowed.

(The paper referred to was marked for identifica-

tion, Defendants' Exhibit ^'A," and is in words and

figures as follows:)

[Defendants^ Exhibit **A.^^]

^^THIS INDENTURE of Lease made and entered

into this 16th day of October, 1908, between

CHARLIE MITCHELL of Nome, Alaska, the party

of the first part, hereinafter called the lesor, and J.

A. PETERSON of the same place, the party of the

second, part, hereinafter called the lessee,

WITNESSETH : That the said lessor for and in

consideration of the rents, royalties, covenants and

agreements hereinafter reserved by the said lessee

to be paid, kept, done and performed, has granted,

demised, leased and let unto the said lessee that cer-

tain placer mining claim known, designated and

numbered NUMBER ONE (1) PLAT CREEK, in

the Cape Nome Mining and Recording District, Dis-

trict of Alaska, together with the appurtenances, priv-

ileges, franchises, and water rights thereto incident,
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appendant and appurtenant, and the privilege to

prospect and mine for gold, j)i^ecious metals and

minerals and to mine and extract the same.

TO HAVE AND TO HOLD unto the said lessee,

for the term of one (1) year from the date hereof,

expiring on the 16th day of October, 1909, at Twelve

o'clock noon of said day, unless sooner forfeited or

determined through the violation of any covenant

or covenants hereinafter against the said lessee re-

served.

IN CONSIDERATION of the said lease, demise

and privileges, the said lessee covenants and agrees

to and with the said lessor, as follows, to wit:

FIRST: To enter upon said mining claim and

premises as soon as practicable after the winter scale

goes into effect and to begin active mining operations

to prospect and exploit the same for the purpose

of discovering thereon gold in sufficient quantities

to justify mining operations, and if pay is so discov-

ered, to immediately begin working and mining the

same and thereafter work and mine the same in a

miner like manner and in the most practicable man-

ner known to good mining in this District so as to

take out the greatest amount of gold, precious metals

and minerals possible, with due regard to the safety

and preservation of said premises as a workable

mine.

To pay to the said lessor as royalty and rent for

said premises. Fifteen (15%) per centum of the

gross output of all gold and other precious metals

and minerals extracted from said mining premises

during the winter mining season, or during and in-
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eluding all of the time from the date hereof to the

first day of June, 1909, and thereafter Twenty (20%)

per cent of the gross output of all gold extracted

from said premises, during the remainer of the term

of this lease. Said royalty to be deposited in the

Nome Bank and Trust Company to the credit of

the said lessor immediately after each and every

clean-up.

To allow and permit said lessor, his agent or rep-

resentative to be present at each and every clean-up

and to examine, inspect and w^eigh the same and to

allow and permit said lessor, his agent or representa-

tive to enter upon and into said mining premises at

all reasonable times for the purpose of inspection.

To not allow keep full, true and complete books,

of account showing the date and amount of each and

every clean-up, which books of account shall, at all

times be open for the free use and inspection of the

said lessor.

To deliver to the said lessor the said premises with

the appurtenances and all improvements, machinery

and camp equipment excepted, in good order and

condition and the mine in all respects ready for con-

tinued work without demand or further notice, at

noon of the said 16th day of October, 1909, or at any

time previous upon demand for forfeiture.

Finally, upon violation or failure to perform by

the said lessee or any person under him, of any cove-

nant or covenants hereinbefore reserved, the term

of this lease and all rights and privileges thereunder

shall, at the option of the said lessor expire and the

same and the said premises with the appurtenances
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shall at once become forfeited to the said lessor, and

the said lessor, their agent or representative, may
thereupon re-enter and take possession of the said

premises and dispossess all persons occupying the

same, with or without force and with or without

process of law.

The lessee further agrees to notify the said lessor

of each and every clean-up, when the said lessor shall

be at Nome, in the District of Alaska.

It is mutually agreed that each and every clause

and covenant of this Indenture shall extend to and

be binding upon the heirs, executors, administrators

and assigns of all of the parties hereto.

IN WITNESS WHEREOF the said parties have

hereunto set their hands and seals, to this and another

instrument of like tenor and date, the day and year

first above written, the one whereof being fulfilled,

the other stands void.

C. MITCHELL. [Seal]

J. A. PETERSON. [Seal]

Signed, sealed and delivered in the presence of

:

M. L. PETERSON.
J. S. HANNUM.

United States of America,

District of Alaska,

Second Division,—ss.

This certifies that on this 17th day of October,

1908, before me, the undersigned, a Notary Public

in and for the District of Alaska, personally ap-

peared Charlie Mitchell and J. A. Peterson, to me
known to be the same persons described in and who
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executed the foregoing instrument and they each duly

acknowledged to me that they executed the same.

In testimony whereof I have hereunto set my hand

and affixed my notarial seal, the day and year in this

certificate first above written.

M. L. PETERSON,
Notary Public in and for the District of Alaska, Re-

siding at Nome."

Redirect B.samination.

(By Mr. BELL.)

I took steps toward bringing a suit against these

defendants prior to the time that I did bring it. I

took the maps and papers to Mr. Cochran's office

and told him what I wanted. I left the papers with

him and after a few days I came back and Mr. Coch-

ran said he was too busy and returned the papers

to^me. I went to Mr. Cochran for the purpose of

starting a suit against Dunham and the Pioneer Min-

ing Company, the people that were mining there and

interested in it at the time, but that was before Mr.

Lindeberg had got back from the outside. At that

time I knew that Mr. Dunham w^as the owner. T

was going to sue Mr. Dunham.

The gold was all washed up on the dumps, but they

were mining there right along all the time ; that was

in June. Mr. Marsh had been working there up to

that time, he had a whole crew of men working there

for him. I saw Mr. Dunham there quite frequently

on the claim. Mr. Dunham was in Nome after the

''Corwin" came in.
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[Testimony of Arthur Gibson, for Plaintifif.]

Mr. AETHUR GIBSON, a witness on behalf of

plaintiff, testified as follows

:

I am a civil engineer. I was employed by Mr.

Mitchell, the plaintiff, to survey the lines of No. 1

Flat Creek in the spring of 1909,—in the early part

of the summer. I just showed Mr. Mitchell some

corners and measured off the lines for him—the west-

erly side line ; then measured the distance from that

to the center of the shaft used bv Mr. Marsh in min-

ing there. I made a map for Mr. Mitchell at the

time, showing the lines and the stakes and corners

of the claim—No. 1 Flat Creek, this is the map I

made. The stakes were there on the ground, the

southwest comer and the south center end stake,

and the southeast corner, the shaft was located 11.8

feet east of the westerlv side line of No. 1 Flat Creek,

that shaft was all within the lines of No. 1 Flat

Creek. \

. ii ^^
(Map received in evidence, marked Plaintiff's

Exhibit No. 9, copy attached :)
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(Testimony of Arthur Gibson.)

Mr. Dunham was present at the time I was out on

the claim. I indicated those stakes to him that I

have just mentioned. I don't recollect that he said

anything with reference to whether or not the ground

belonged to No. 1 Plat Creek. I did not overhear

much of the conversation between him and Mr.

Mitchell. I surveved that claim for Mr. Frank Hall

on July 16th, 1906, in an adverse survey of the Mary-

Land-Virginia claim, that is the first record I have

of the stakes; they were pointed out to me before

that in 1900, that is the southeast corner.

I was acquainted with Mr. C. A. Banghart, the

grantor of the defendant Pioneer Mining Company.

I know the Gold Belt Fraction claim. After mak-

ing this survey I had a talk with Jafet Lindeberg,

the manager of the Pioneer Mining Company, in

regard to the conflict over which Mr. Mitchell here

complains,—shortly afterwards. I told Mr. Linde-

berg that there was a conflict between One Flat Creek

and the Gold Belt ; that No. 1 Flat Creek was a prior

location, and that the conflicting area unquestionably

belonged to One Flat Creek ; I left the map with him

and he said he would look into it. Mr. Lindeberg

told me to tell Mr. Mitchell to come and see him.

Cross-examination.

I mentioned the Mary-Land-Virginia a while ago

and the prior location. Flat Creek is a prior loca-

tion; it was located February 5th, 1899, by A. H.

Anderson; I didn't follow up those locations; I am
told that the Maryland Virginia were relocations
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(Testimony of Arthur Gibson.)

by the original locators of those claims, so of course

the}^ were not original locations.

[Testimony of Charles C. Thorn, for Plaintiff.]

Mr. CHARLES C. THORN, a witness on behalf

of plaintiff, testified as follows

:

I was in the employ of the Marshes in the spring

of 1909, when they were working on No. 1 Flat

Creek ; I run the hoist part of the time ; later I run

the boilers at night. The Marshes notified the Pio-

neer Mining Company by telephone when they were

going to have clean-ups at the mine, they telephoned

to Little Creek, to the Pioneer M. Co., that was done

just prior to every clean-up. There was a party

came after each message they sent; I don't know who

came; I don't know the man's name; the same per-

son appeared each time ; he did not take any part in

the clean-up, except that he was there at the sluice-

boxes ; he and old man Marsh would go into the tent

to wash down the clean-up. I do not know what be-

came of the gold. I do not know that any repre-

sentative of the Pioneer Mining Company ever got

any of it.

[Testimony of A. H. Dunham, for Plaintiff.]

A. H. DUNHAM, on behalf of the plaintiff, testi-

fied as follows

:

I settled up with the Pioneer Mining Company for

the royalties from the lessees, the Marshes, just as

soon as the clean-ups were brought in, each time I

settled with Mr. Campbell, the bookkeeper of the

Pioneer Mining Company.
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Cross-examination.

I gave them a check on the bank. I never had

any of it, I never saw any of it myself ; the account

was kept there in the bank, kept in a book that was

given to me. I paid by check all the royalties re-

ceived by the Pioneer Mining Company. I never

knew of any gold received by the Pioneer Mining

Company. I never received any of the gold, the

royalties received by me were put on the book in

the bank, the bank put in the book, '' Received so

much." I never had the gold; it was deposited to

my credit, the entire royalty was credited to me, and

then I drew my check to the Pioneer Mining Com-

pany for their share—my own personal check. I

never had anything to do with the gold.

Redirect Examination.

I did not sell this gold-dust to the bank; I had

nothing to do with it, it was taken to the bank by

the Marshes, and I never knew anything about it;

the bank took the gold from the Marshes and credited

the royalty to me.

Plaintiff rests.

Thereupon the plaintiff having rested his case, the

defendants moved the Court for a nonsuit upon the

following grounds

:

[Motions for a Nonsuit, etc.]

Mr. LOMEN.—May it please the Court, we de-

sire at this time to move the Court for a nonsuit on

the ground that the plaintiff has wholly failed to

establish any cause of action against either of these

defendants.
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I desire to make this motion separately as to each

of these defendants.

The grounds for the motions are these

:

There is no evidence to sustain the allegations of

the complaint against these defendants, or either of

them.

There is a total variance between the allegations

of the complaint and the proofs submitted.

That the action is one defined as general trespass

or conversion of the gold extracted from the premises

in question, whereas the evidence is wholly insuffi-

cient to establish any trespass or any conversion on

the part of either of the defendants, much less a joint

trespass on their part.

There is no evidence that these defendants or either

of them ever authorized or ever participated, di-

rected or ratified, in any way any trespass or conver-

sion on the part of the lessees. The evidence shows

that if any trespass was committed, or any gold con-

verted by anyone, it was done by the lessees men-

tioned in the evidence.

Mr. ORTON.—I desire to make a separate mo-

tion for a nonsuit on behalf of the Pioneer Mining

Company, that the plaintiff has not made a sufficient

case to go to the jury.

The COURT.—The motion for nonsuit on behalf

of the defendant Pioneer Mining Company is denied

.

To which ruling of the Court, the defendants Pio-

neer Mining Company duly excepted and exception

allowed

:

The COURT,—The motion for nonsuit on behalf



vs. Charles Mitchell. 75

of the defendant A. H. Dunham is denied.

To which ruling of the Court, the defendants duly

excepted and exception was allowed.

Thereupon the defendants offered the following

testimony

.

[Testimony of A. H. Dunham, for Defendants.]

A. H. DUNHAM, on behalf of the defendants, tes-

tified as follows

:

I am one of the defendants in this action. I recall

a conversation I had with Charles Mitchell in the

month of June, 1909, out on the claim known as No.

1 Plat Creek. Mr. Mitchell claimed that we were

over his line, that they run over on his ground, and

said they were taking the best pay out over on his

ground. I told him that I did not know anything

about it, about the lines or anything, that I had left

it to Mr. Margraf to look up the lines and to attend

to all of that for me. That he had had a lease from

me and then turned his lease over, and that I didn't

know or didn't pretend to know anything about it,

that I had nothing whatsoever to do with the

Marshes: I also think I asked Mr. Marsh what he

was going to do about it and he said he was going to

go right ahead and pay no attention to Mr. Mitchell.

I told him I didn't want anything that didn't belong

to me, and I know he said he was just going ahead.

I never told Mr. Marsh to go ahead and pay no at-

tention to Mr. Mitchell at all, never at any time. I

had no interest in that lay. I didn 't order or direct

any of the work, never had anything to do with it at

all. I never employed any of the men. Mitchell



76 The Pioneer Mining Company et ah

(Testimony of A. H. Dunham.)

never told me that he didn't claim that ground. I

saw the shaft where the Marshes were working. I

thought they were working within the lines of the

Gold Belt claim. I knew that it was within the lines

of where the old stakes were, I claim that as my
ground, fe regard ^ tfee royalty I wish ^ sft¥ ^hi^

that i never bad anything ottt el fee Bank. That ft^

the time I cheeked ott^ feat wm after fee Pioneer

Mining Company ftftd Mi~ Marsh bad come ^ me oftd

Sftid fe^ meft bod struck, tmd said be didn't have ftft¥

money ^ pay them, m I teW bim feat be could have

what little there wo^ coming te me from fe^ mine

;

fefti f bad never ttned ofty of k ^^ t f^ left it feere m
fee bank ; never teefe anything—never took ft eeftt

of itr My royalty was one-fourth of what there was,

about Two hundred and forty dollars ; the interest of

the Pioneer Mining Company was three times that,

they claimed to be the owners of three-fourths inter-

est in the mine. Neither I nor any representative of

the Pioneer Mining Company ever handled any of

the gold-dust that came out of the Gold Belt claim or

No. 1 Plat whichever it may be.

Cross-examination.

I know the boundaries of the Gold Belt where

they are marked on the papers and where they were

out there; I know where the stakes were. I was

present at only one clean-up, I do not know which

one it was. I was not there at the finish of the clean-

up, I wasn't there to see it, I went away. I had no

representative there; the Pioneer Mining Company
always had and that was enough. I don't know
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whether Margraf was there or not, he may have been

representing the Pioneer Mining Company, to — I

think he did, I am not sure about it. I did not have

him there to represent me, he would represent the

whole thing of course; I had forgotten about that.

I don't know whether I directed the bank to make a

division of the Gold Belt dust or whether Mr. Marsh

did, the records of the bank show that the division

was made by the bank, the bank credited it to me. I

didn't direct them to do so they simply placed it there

and I never drawed out any of it. I remember now
that Mr. Margraf came to me and told me that he had

told the bank what to do. After the bank had

credited me with the full value of the gold-dust left

there, as royalty by the Marshes, I drew my check to

the Pioneer Mining Company, but I never had a cent

of it, never have seen the gold-dust, never have

handled a cent of it, I just drawed my check for the

Pioneer for the amount coming to them from the

claim.

I was out on the claim once when Mr. Gibson was
there, he pointed out the lines to me, he stated that he

had put his stakes down there; I don't know whether

he had put them on the corners or not, I had nothing

to do with the stakes or the survey; I don't think he

pointed out to me the line between No. 1 Plat Creek

and the Gold Belt ; he drove some stakes along there

while I was there. That was before I received any
royalty, there had been one clean-up put in the bank
before that, I don't know how much it was; I don't

know how much royalty I got credited to me on the
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books of the bank. I never saw any of it. It was

left there in the bank credited on this book. Then

after Mr. Marsh came in and said that the men had

struck and that he had no money to pay them I left it

there for him, and told the bank to turn it over to

him, so that he got it all. So I never got any of the

royalty. I had credit for it yes, but I never used any

of the credit I left for Mr. Marsh. I told the men at

the bank that the amount of royaltv there was left at

the bank to give Mr. Marsh; I arranged that he

was to have it ; that was after the ckn-ups and after

the men had struck. I presume the bank paid it over

to Mr. Marsh after me telling them to do so. I don't

think I checked it out ; I know I told them to pay it

over to Mr. Marsh without a check. I voluntarily

gave back to the Marshes my portion of the royalty.

I did not surrender the Pioneer's part ; I had checked

that before to the Pioneer. I never got anything, I

never saw a cent of it.

I don't remember saying much of anything to Mr.

Mitchell at the time Mr. Gibson was out there. I

might have had some conversation but I don't re-

member what it was. I remember telling Mr. Mit-

chell later that I didn't want ^rnything that was not

my own, I told him that. At the time Mr. Mitchell

called at my office with the papers I told him to see

Mr. Margraf and talk it over with him, that he knew
all about everything and that he would fix up every-

thing with him, and that 1 didn't know anything

about it. He told me that he had been to see Mr.

Lindeberg; whether he told me that Mr. Lindeberg
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wanted to see me or not, I don't recall; I don't think

he said he wanted to see the two of us at two o'clock

that day; I don't remember that; I remember going

to see Mr. Lindeberg myself about the matter.

I think Mr. Blake told me that he had made an

underground survey.

Q. ^^ You knew that it was easy to tell how much

of this gold came out of No. 1 Flat Creek and how

much came out of the Gold Belt Claim property,

didn't youl"

'^A. Yes.

I asked Mr. Marsh if he could tell anything about it

and he said that it would be a vary hard work to tell

;

that they would have to count every bucket that came

from there, and then even after that the thing

couldn't be relied on—why, Mr. Mitchell even gave

the whole thing up never came around to see me, and

told people that he had no interest in it whatever."

—

Redirect Examination.

I became the owner of an interest in this Gold Belt

Claiin before the Pioneer Mining Company, long be-

fore,—since 1904. The Pioneer Mining Company

became an owner last spring about the 1st of June,

1909. I gave the lease under which the Marshes

operated two years ago. I know nothing about the

arrangements made between the Pioneer Mining

Company and Mr. Margraf. I thought he repre-

sented the Pioneer Mining Company. I think he

told me he represented the Pioneer Mining Company,

I don 't know that he told me, 1 had an idea that he

did. I don't know that he had anything to do with

the business of the Pioneer Mining Company out
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there. I never heard any one connected with the

Pioneer Mining Company say anything about it. I

never liad any authority from the Pioneer Mining

Company in writing in relation to the royalty. I

don't know" whether the bank bought that gold or

not; all I know is that I received a credit.

[Testimony of Guy W. Campbell, for Defendants.]

Mr. GUY W. CAMPBELL, a witness on behalf of

defendants, testified as follows:

I am the Treasurer of the Pioneer Mining Com-

pany, have been Treasurer since 1905. I am familiar

with the transaction concerning the Gold Belt Claim;

the Pioneer received royalty on account of work done

by the lessees of that claim, six hundred nineteen and

95/100 dollars ; they received those royalties August

2, 14, and 31, 1909; that is the date of the vouchers;

the checks were dated August 2nd, 10th and 27th. I

refer to Dunham's checks. A. H. Dvniham. I never

received any royalties except by such checks.

Q. Did the Pioneer Mining Company, to your

knowledge ever handle any of the gold or gold-dust

that came out of No. 1 Flat Creek?

Mr. BELL.—That is objected to as immaterial and

irrelevant.

The COURT.—Objection sustained.

To which ruling of the Court defendants excepted

and the exception was allowed.

There is no gold or gold-dust received at the Pio-

neer Mining Company's office that is not recorded by

me.

Q. I will repeat the question: Did the Pioneer
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Mining Company ever receive any gold or gold-dust

from the placer mining claim known as No. 1 Flat

Creek?

Mr. BELL.—Objected to as immaterial and irrele-

vant.

The COURT.—Objection sustained.

To which ruling of the Court the defendants ex-

cepted and the exception was allowed.

Q. Did the Pioneer Mining Company receive any

gold or gold-dust that purported to come from the

Gold Belt Placer Mining Claim?

Mr. BELL.—Objected to as irrelevant and im-

material :

The COURT.—Objection sustained.

To w^hich ruliig of the Court the defendants ex-

cepted, and exception was allowed.

[Testimony of C. Iverson, for Defendants.]

Mr. C. IVERSON, a witness on behalf of the de-

fendants, testified as follows:

I am a blacksmith. In the spring and summer of

1909 I was blacksmithing for the Northern Mining

Company, out near Flat Creek on the Gold Belt

Fraction. The Northern Mining Company was the

three Marshes—the old man and his two sons, and

there was one more; I have forgot his name—that's

right, Harry Ashland. The men worked for and

were employed by Mr. Marsh.

I am acquainted with Charles Mitchell ; I met him

in the fall of 1909 at or near the Nome Bank & Trufit

Company and had a conversation with him. It was

about the time I was going to file a lien and I was
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going down street and Mr. Mitchell was coming up,

he says , *^ Hello," I says, ^^ Hello," and then he says

to me. *^Are you going in with the lien?" I told

him I was ; then he said to me, ''Well, I am out of it

;

I ain't got any interest in that ground whatever; I

ain't got anything to do with that ground there at

all ; I am out of that
;
you fellows can't make anything

oi¥ of me, because I don't claim anything there at

all." That is what he said to me, he disclaimed any

interest in the ground where the workings were:

where we were working out there.

Cross-examination.

(By Mr. BELL.)

I knew at the time we were working out there that

Mitchell claimed the ground. I knew he claimed

ground on Flat Creek, but I didn't know he claimed

the ground in there. I saw a Surveyor out there ; I

didn't pay any attention to what they were doing or

what lines they were surveying; I don't know any-

thing about any of the lines out there; I don't know

if the shaft was on his ground.

[Testimony of Charles Mitchell, for Defendants

(Recalled).]

Mr. CHARLES MITCHELL, recalled by defend-

ants, testified as follows

:

There was work done on No. 1 Plat Creek last

winter and spring in which the shaft used by the

Marshes the year before was used.

Q. Mr. Mitchell, was there any other shaft on No.

1 Flat Creek than the shaft operated by the Marshes
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and subsequently as you have testified ?

'Mr. BELL.—Objected to as immaterial and ir-

relevant.

The COURT.—Objection sustained.

To which ruling of the Court defendants duly ex-

cepted and exception was allowed.

Sfe LOMEISP:—I eSe¥ m evidence tbe judgment

ef ft foreclosure of Ae liens of the laborers employed

hy the Northern Mining Company, ie¥ the purpose

ef showing tha^t the laborers employed by the North

eHi Mining Company have filed liefts ftft4 foreclosed

their liens and secured judgment against Ner i- Hftt

Crock, for the work done en tbftt claim, fef the w^ork

done under the lease in question, of rather that the

laborers filed liens against the Gold Belt Fraction

ftn4 sold the Gold Belt Fraction ie¥ their work.

^fer BELL.—Objected te as incompctentr ir^^

ftn4 immaterial.

The COURT. Objections

Te which ruling ef the Court, defendants excepted

ftnd exception wm^ allow^cd.

Plaintiff offers the following testimony in re-

buttal :

[Testimony of A. E. Todd, for Plaintiff (in

Rebuttal).]

A. E. TODD, on behalf of plaintiff, testified as

follows

:

My business is banking. I have been the manager

of the Nome Bank & Trust Company, at Nome, for

the past year or more. I am acquainted with A. H.
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Dunham. I don't know whether it is a fact or not

that the bank paid to the Marshes money credited in

the bank to Mr. A. H. Dunham without any writing

from Mr. Dunham and upon his oral instruction.

Testimony Closed.

[Motions for a Directed Verdict, etc.]

Mr. LOMEN.—On behalf of the defendants. I

move the Court at this time to direct the jury to find

a verdict in favor of the defendants, and particularly

as to the Pioneer Mining Company, on the ground

that the plaintiff has failed to prove facts sufficient

to constitute a cause of action against the Pioneer

Mining Company.

The COURT.—Motion demied.

To which ruling defendant. Pioneer Mining Com-

pany duly excepted, and exception was allowed.

Mr. LOMEN.—And on behalf of the defendant A.

H. Dunham I make the same motion.

The COURT.—Motion denied.

To which ruling of the Court the defendant, A. H.

Dunham duly excepted, and exception was allowed.

And thereupon, after the argument of counsel, the

Court instructed the jury.

And now, in furtherance of justice and that right

may be done, the defendants present the foregoing as

their bill of exceptions in this case, and pray that the

same may be settled and allowed and signed and
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certified by the Judge as provided by law.

IRA D. ORTON,
O. D. COCHRAN,

G. J. LO'MEN.

Attorneys for Defendants.

[Exhibit ^^A.^n

GENTLEMEN OF THE JURY:
This is an action brought by the plaintiff to re-

cover from the defendants, damages in the sum of

$5,606.88, based upon the allegations set forth in

plaintiff's complaint as follows:

[Instructions.]

That the defendant Pioneer Mining Compan^^ is a

corporation organized and existing under the laws of

the State of Washington, and doing business in the

District of Alaska.

That the said plaintiff is now, and at all times

mentioned in plaintiff's complaint has been owner in

fee, save and except the paramount title of the

United States, in possession and entitled to the pos-

session of that certain placer mining claim known as

and called No. 1, Flat Creek, situated on Flat Creek,

a tributary of Wonder Creek, in the Cape Nome
Mining District, District of Alaska, containing an

area of 19.997 acres, under and by virtue of a valid

and subsisting mining location under the mineral

laws of the United States made thereon by plaintift''s

grantors and predecessors in interest, and by certain

mesne conveyances thereafter conveyed to the said

plaintiff.

That in June, 1909, the said defendants wrong-
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fully, unlawfully and wilfully entered upon the

southerly portion of said placer minincj claim, and

that thereafter and during the months of June, July

and August, 1909, the said defendants and their

agents, servants, employees and lessees wrongfully,

unlawfull}^ knowingly and wilfully and against the

will and consent of the said plaintiff, mined the south-

erly portion of said placer mining claim and ex-

tiacted the gold and gold-bearing gravel therein con-

tained, to the amount and value of $5,606.88, and

appropriated and converted the same to their own

use, and the said defendants, with the full knowledge

of the plaintiff's rights in the ground, continued to

mine said premises against plaintiff's will and con-

sent, and actually received as royalty from the min-

ing operations of their agents, servants, employees

and lessees, gold to the amount and value of $991.91,

all of which was extracted from the said portion of

said placer mining claim heretofore mentioned.

That by reason of said imlawful acts of the said

defendants, the said plaintiff* has suffered damages

in the sum of $5,606.88.

To the plaintiff's complaint the defendants Pion-

eer Mining Company and A. H. Dunham filed separ-

ate answ^ers.

The defendant Pioneer Mining Company in its

separate answer admits that it is a corporation as

alleged in plaintiff's complaint.

Further answering plaintiff's complaint, each of

said defendants in their separate answer allege, in

substance, as follows:

That the defendant. Pioneer Mining Company and
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the defendant A. H. Dunham are now the owners in

fee, subject to the paramount title of the United

States, of, in and to that certain placer mining* claim

known as the Gold Belt Fraction, in the Cape Nome

Recording District, District of Alaska; that the

plaintiff is the reputed owner of No. 1 Flat Creek

placer mining claim, described in the plaintiff's com-

plaint; that said No. 1 Flat Creek overlaps, in part

said Gold Belt Fraction, as described in paragraph

III of plaintiff's complaint.

That on the 10th day of August, 1908, the then

owners of the said Gold Belt Fraction, C. A. Bang-

hart and A. H. Dunham, leased the same to 0. A.

Margraf and J. A. MacFarlane for the term of two

years; that thereafter and on the 14th day of June,

1909, the defendant Pioneer Mining Company, as

alleged in its separate answer, purchased an undi-

vided three-quarters of said Gold Belt Fraction from

C. A. Banghart and one J. K. Sewall and became the

owner of said undivided three-quarters by due and

proper conveyance thereof, subject to said lease.

That after the said 10th day of August, 1908, and

prior to the conveyance of said three-quarters in-

terest of said Gold Belt Fraction to the said defend-

ant Pioneer Mining Company, the said lease was

transferred by mesne conveyances and assignments

to C. H. Marsh, George Marsh, G. H. Marsh and

Harry Ashland; that the said assignee of said lease

at or about the time stated in plaintiff's complaint,

entered upon and mined the said Gold Belt Fraction,

and in so doing, in good faith and believing that they

had a right so to do under said lease, but without
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knowledge, authority, instance or suggestion from

either of said defendants, entered upon and mined in

part the said overlap and conflict between said

claims; that such entry and mining constituted the

trespass complained of in plaintiff's complaint.

That the said defendant Pioneer Mining Company
and the said defendant A. H. Dunham received from

the assignees of said lease royalties under said lease

to the amount of $615.95 and $206.65, and no more,

respectively; that what proportion of said royalties

came from or was a part of the gold or gold-dust ex-

tracted from the premises described in plaintiff's

complaint, if an}^, the said defendants have no knowl-

edge or information sufficient to form a belief, and

that they therefore deny that they ever received any

royalties or gold-dust from said part of said Gold

Belt Fraction in conflict with said No. 1 Flat Creek,

or from any of the premises described in plaintiff's

complaint.

That said defendants have no knowledge or in-

formation sufficient to form a belief as to the amount

of gold or gold-dust extracted by said assignees of

said lease from the premises described in plaintiff's

complaint, and that said defendants deny that said

amount or value thereof was $5,606.88, or any sum
whatsoever, and the said defendants deny that the

plaintiff has been damaged in the sum of $5,606.88

or in any sum whatsoever.

The plaintiff in his replies to the separate an-

swers of the said defendants alleges:

That the said lessees of the said defendants liad

full knowledge of plaintiff's rights in the premises
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before any gold was by them extracted from tha

same, and the said defendants had full knowledge of

plaintiff's rights and title to the premises before the

said defendants received any royalty from the said

lessees from the said premises, and after having full

knowledge of plaintiff's rights, and after notice from

the plaintiff, the said defendants continued in said

trespass and received and appropriated all the roy-

alty so received by them, the said defendants, after

such knowledge and notice of the said trespass from

the said plaintiff.

The title of plaintiff to No. 1 Flat Creek is ad-

mitted by the defendants in their pleadings; also the

title to the Gold Belt Fraction is admitted by plain-

tiff to be in the defendants, except as to that portion

in conflict Avith No. 1 Flat Creek.

I instruct you, gentlemen of the jury, that if you

believe from the evidence in this case that the de-

fendants and their lessees entered upon the premises

described in plaintiff's complaint as the overlap or

conflict between No. 1 Flat Creek and the Gold Belt

Fraction, in good faith and with the belief that they

had a right to mine thereon, in which belief they

were honestly mistaken, then the measure of the

plaintiff's damages would be the value of the gold in

the ground; or, in other words, the value of the gold

extracted by the defendants and their lessees less the

cost of extracting the same.

If, however, you believe from the evidence in this

case that the defendants and their lessees were not

honestly mistaken as to their right to mine upon the

Gold Belt Fraction in conflict with No. 1 Flat Creek,
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but were wilfully trespassers and extracted ^old

from said premises with deliberate intent to defraud

the owner of the value thereof, under such circum-

stances the defendants would not be entitled to

credit for the labor incident to the extraction of said

gold, but would be responsible to plaintiff for the

value of the gold when extracted, to the full amount

of the gold extracted from No. 1 Flat Creek as said

claim is described in plaintiff's complaint.

If you believe from the evidence in this case that

the plaintiff, Charles Mitchell, after knowledge of

the fact, if you find it to be a fact, that the defend-

ants' lessees were mining upon a portion of No. 1

Flat Creek in conflict with the Gold Belt Fraction,

consented that the said lessees might continue to

mine thereon, or actually permitted said lessees to

mine without objection, then the mining thereon by

said lessees would not be a trespass, and your verdict

should be for the defendants.

If you believe from the evidence that the gold

extracted from the portion of the Gold Belt Fraction

not in conflict with No. 1 Flat Creek was inter-

mingled with the gold taken from that portion of the

Gold Belt Fraction in conflict Avith No. 1 Flat Creek

so that the same cannot be segregated, then I in-

struct you that it is incumbent upon the defendants

to show what portion came from No. 1 Flat Creek

and what portion from the undisputed ground.

You are instructed that you, as jurors, are the sole

judges of the credibilit.y of witnesses and the weight

and value to be attached to their testimony.

Your power, however, of judging evidence is not
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arbitrary, but is to be exercised with discretion and

in subordination to the rules of evidence.

You may take into consideration the interest the

witness has, if any, in the result of the trial; his bias

or prejudice, if any, for or against any of the parties

to this action; his mental capacity for knowledge and

his means of knowing that about which he testifies;

the reasonableness or unreasonableness of his state-

ments; his demeanor on the witness stand; his can-

dor or evasion in testifying, and applying your

knowledge and observation of human actions, mo-

tives and affairs you will find the truth and present

the same in your verdict.

The law also makes it the duty of the Court to in-

struct you that you are not bound to find in conform-

ity with the testimony of any number of witnesses,

against a less number, or against a presumption, or

other evidence satisfying your minds.

You are also instructed that a witness who is wil-

fully false in one part of his testimony may be dis-

trusted by you in other parts. If you find that any

witness in this case has wilfully testified falsely in

one part of his testimony, you are at liberty to reject

all or any part of his testimony, but you are not

bound to do so; you may reject what you believe to

be false and give such weight to the other part of his

testimony as you may think it is entitled to receive.

You are instructed that the affirmative of the issue

shall be mustered by the party alleging it; and when
the evidence is contradictory, your finding should be

in accordance with the preponderance of the evi-

dence.
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In determining upon which side the preponderance

of evidence is, you should bear in mind these rules

given you in these instructions for the weighing of

testimony.

I hand you herewith two forms of verdict drawn in

conformity with the law.

When you have retired to your juryroom and have

agreed upon your verdict you should have your fore-

man, to be selected by yourselves, sign the one upon

which you unanimously agree and return it into

court as your verdict in this case.

You will take with you into the juryroom the

pleadings in the case which set forth the facts as

each party claims the real facts to be, and also the

exhibits in the case.

Let the bailiffs be sworn.

You may now retire, gentlemen, to deliberate upon

your verdict.

[Order Approving, etc., Bill of Exceptions.]

In the District Court for the District of Alasha,

Second Division,

No. .

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

The foregoing, Bill of Exceptions, containing all

the evidence, with the addition thereto of Schedule
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A, containing the entire charge of the Court to the

jury, is correct in all respects and is hereby ap-

proved, allowed and settled and made a part of the

record herein.

Done in open court the 3rd day of December, 1910.

CORNELIUS D. MURANE,
District Judge.

Service of a copy of the foregoing Proposed Bill of

Exceptions this 16th day of Nov., 1910, at 4 P. M.,

admitted.

JAS. W. BELL,

J. F. HOBBES,
Attorneys for Plaintiff.

[Endorsed] : 2135. In the United States District

Court for the District of Alaska, Second Division.

Chas. Mitchell, Plaintifl:, vs. Pioneer Mining Co. &
A. H. Dunham, Defendants. Proposed Bill of Ex-

ceptions and Charge to the Jury. Filed in the Office

of the Clerk of the District Court of Alaska, Second

Division, at Nome. Nov. 22, 1910. John Sundback,

Clerk. By , Deputy. Ira D. Orton, 0. D.

Cochran and G. J. Lomen, Attorneys for Defts. C.

Vol. 8, Orders and Judgments, p. 513.

Refiled in the office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Dec. 3, 1910.

John Sundback, Clerk. By , Deputy.
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In the District Court for the District of Alaska,

Second Division,

No. .

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Petition for Writ of Error.

The above-named defendants, Pioneer Mining

Compan}^, a corporation, and A. H. Dunham, feeling

themselves aggrieved by the verdict of the jury and

the judgment entered in the above-entitled cause

on the 4th day of October, 1910, come now, through

their attorneys, Ira D. Orton and G. J. Lomen, and

petition said Court for an order allowing said de-

fendants to prosecute a writ of error to the Honor-

able the United States Circuit Court of Appeals for

the Ninth Circuit under and according to the laws

of the United States in said behalf made and pro-

vided, and herewith file their assignments of errors;

and further pray that upon the defendants giving

a bond in the sum of Fifteen Hundred Dollars, the

amount heretofore fixed by the Court for cost bond

and supersedeas, the execution and all further pro-

ceedings in this court be suspended and stayed until

the determination of said writ of error by the said

Circuit Court of Appeals for the Ninth Circuit, save

and except that this Honorable Court retain juris-
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diction to settle and allow the bill of exceptions

herein.

IRA D. ORTON and

G. J. LOMEN,
Attorneys for Said Defendants.

Order Allowing Writ of Error.

Let a writ of error in the above cause issue as

pra3''ed for in the above petition

:

And it is further ordered that upon the approval

of the cost and sujoersedeas bond in the sum of one

thousand five hundred dollars all proceedings will

be stayed as above prayed for.

Done in open court this 29th day of October, 1910.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : #2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff, vs. Pioneer Mining Company, a

Corporation, and A. H. Dunham, Defendants. Peti-

tion for Writ of Error and Order. Filed in the Office

of the Clerk of the District Court of Alaska, Second

Division, at Nome. Oct. 29, 1910. John Sundback,

Clerk. By T. M. Reed, Deputy. R. Ira D. Orton

and G. J. Lomen, Attorneys for Defendants. C.

Vol. 8, Orders and Judgments, p. 463.
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In the District Court for the District of Alaska,

Second Division.

No. 2135.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Assignment of Errors.

Come now the above-named defendants, Pioneer

Mining Company, and A. H. Dunham, and assign

the following errors as having been committed by the

above-entitled court on the trial of said action, upon

which errors said defendants intend to, and do, rely

in the prosecution of the writ of error in the above-

entitled cause.

1. The Court erred in admitting in evidence the

certified copy of notice of locaticm of No. 1 Flat

Creek, Plaintiff's Exhibit 1, in words and figures as

follows, to wit:

^^#24734.

CAPE NOME MINING DISTRICT,

DISTRICT OP ALASKA.
I, the undersigned, a citizen of the United States

of America, do hereby locate 20 acres for Placer

Mining purposes.

Commencing at Initial Stake where a copy of this

notice is posted, thence running 1320 feet up stream
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to upper center Stake where a copy of this notice

is posted and 330 feet on each side of center line to

corner Stakes including the little Lake. This claim

shall be known as the JOHN ANDERSON CLAIM
No. 1 PLAT CREEK, a tributary of Wonder Creek

in the aforesaid District.

Relocated January 1st, 1904.

Witness

:

Locator

:

D. S. SULLIVAN. HARRY GAVIN

Filed for record at request of Harry Gavin Jan.

1, 1904, at 9:45 A.M.

T. M. REED,
Recorder.

W. W. Sale,

Deputy."

**(Vol. 133, page 291.)"

(Certified to.)

2. The Court erred in admitting in evidence the

separate answer of the defendants in case No. 2097,

Plaintiff's Exhibit No. 7, in words and figures as

follows, to wit:

^'In the District Court for the District of Alaska^,

Second Division,
"

C. S. DELAMOTTE, JAMES FORSYTHE, A. C.

BANK, C. IVERSON, WILLIAM POL-
LOS, JIM JOSE, PETE BRUHANOFP,
GEORGE COUTOSIS, NICK BAIKO-
VITCH, JOHN BOSKOVITCH, MIKE
BOSKOVITCH, TONY PLICH, SAM
SACKHOFF, CHRIS NICLANOVITCH,



98 The Pioneer Mining Company et ah

JOHN ZEVANOVITCH, MAHKO MAE-
TIN, NICK KLIKOVITCH, MIKE
BRIAR, CHRIS HARDNATT and OSCAR
MANTILLA,

Plaintiffs,

vs.

PIONEER MINING COMPANY (a Corporation),

A. H. DUNHAM, C. H. MARSH, GEORGE
MARSH, G. H. MARSH and HARRY
ASHLAND,

Defendants.

SEPARATE ANSWER OF DEPENDANTS,
PIONEER MINING COMPANY AND A. H.

DUNHAM.
Come now the defendants Pioneer Mining Com-

pany, a corporation, and A. H. Dunham, and for

answer to the plaintiffs' complaint herein, admit,

deny and allege as follows

:

For answer to the first cause of action, the defend-

ants admit that the Pioneer Mining Company is a

corporation, as alleged; that it and the defendant

A. H. Dunham are the owners of the Gold Belt

Placer Mining Claim mentioned in the complaint.

The defendants further admit the execution and

assignment of the lease mentioned in the complaint,

and that their codefendants have mined said prem-

ises under said lease, together with other and

contiguous premises hereinafter mentioned and

described.

That as to the allegations, matters and things set

forth in the fourth, fifth and sixth paragraphs in

said first cause of action, these answering defendants
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allege that they have no knowledge or information

thereof sufficient to form a belief, and they there-

fore, except as hereinafter admitted, deny the same,

and each and every part thereof, and these answer-

ing defendants specifically deny that they had any

knowledge of, or acquiesced in or assented to the

work and labor in said first cause of action men-

tioned. These answering defendants admit that

they have received royalties from their said code-

fendants, and that they gave no notice of a disclaimer

or nonresponsibility for work or liens upon or

against said premises. Defendants allege that as to

whether the plaintiff in said first cause of action

mentioned, filed any claim of lien, of which Exhibit

^^A" of the complaint is a copy, they have no knowl-

edge or information sufficient to form a belief, and

therefore they deny the same.

For a further and affirmative defense, these an-

swering defendants allege that their codefendants,

the lessees of said Gold Belt Placer Mining Claim,

as these answering defendants are informed and

believe, during the times mentioned in said first

cause of action, mined and employed labor upon a

certain placer mining claim adjoining the said Gold

Belt Claim, to wit, upon that certain placer mining

claim known as Number One (1) Flat Creek, owned

by one Charles Mitchell ; that the work and labor of

the plaintiff C. S. Delamotte, mentioned in the said

first cause of action was, as these answering defend-

ants are informed and believe, done and performed

upon said Number One (1) Flat Creek, and not upon

said Gold Belt Claim, except as to a very small por-
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tion of said work, the amount of which work is to

these answering defendants unknown, and defend-

ants deny that said work and labor so done upon said

Number One (1) Flat Creek was done under the lease

mentioned in the complaint, or that it was done with

the knowledge or consent of these answering de-

fendants.

For answer to the second cause of action, and all

other causes of action in said complaint contained,

these answering defendants admit, allege and deny

as in the defense to the first cause of action herein,

and alleges that the work and labor done and per-

formed by each of the plaintiffs in said action, was

done and performed by them and each of them upon

the placer mining claim known as Number One (1)

Flat Creek, mentioned in the answer to the first cause

of action herein, except as to a very small portion of

said work, the respective amount of which work and

labor done and performed upon said Number One

(1) Flat Creek and upon said Gold Belt Claim, being

to these answering defendants unknown, and these

answering defendants allege that as to whether any

of the plaintiffs in said action filed any claim of lien,

whether as in said complaint or otherwise, and of

which a copy or copies are attached to the complaint

herein, they have no knowledge or information suffi-

cient to form a belief, and therefore, they deny the

same. And these answering defendants deny each

and every allegation, matter and thing contained in

paragraphs 4, 5 and 6 of each of the causes of action

set forth in said complaint.

Wherefore, defendants pray that plaintiffs take
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nothing by their said action as against these answer-

ing defendants, and that said action as to these

answering defendants be dismissed.

G. J. LOMEN,
Attorney for Defendants Pioneer Mining Company

and A. H. Dunham.

United States of America,

District of Alaska,—ss.

Jafet Lindeberg, being sworn, says that he is the

president of the Pioneer Mining Company, one of

the defendants above named. That the foregoing

answer is true, as he verily believes.

JAFET LINDEBERG.

Subscribed and sworn to before me, this 1st day

of Oct., 1909.

[Notary Seal] G. J. LOMEN,
Notary Public for Alaska, Residing at Nome.

Service of the within Answer is hereby admitted at

Nome, Alaska, this 1st day of Oct., 1909.

JAS. W. BELL,
CASTLE & DALY,
By BELL,

Attys. for Plffs.

[Endorsed] : #2097. In the Dist. Court for the

Dist. of Alaska, Second Division. C. S. Delam^otte

et al.. Plaintiffs, vs. Pioneer Mining Company et al.,

Defendants. Separate Answer of Defts. Pioneer

Mining Company and A. H. Dunham. Piled in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Oct. 2, 1909. Jno. H.

Dunn, Clerk. By , Deputy. L."
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3. The Court erred in excluding from evidence

the leasf from Mitchell to Peterson, Defendants' Ex-

hibit **A," in words and figures as follows, to wit;

^^TITIS INDENTURE of Lease made and en-

tered into this 16th day of October, 1908, between

CHARLIE MITCHELL of Nome, Alaska, the

party of the first part, hereinafter called the lesor,

and J. A. PETERSON of the same place, the party

of the second part, hereinafter called the lessee,

WITNESSETH: That the said lessor for and in

consideration of the rents, royalties, covenants and

agreements hereinafter reserved by the said lessee

to be paid, kept, done and performed, has granted,

demised, leased and let and by these presents does

grant, demise, lease and let unto the said lessee that

certain placer mining claim, knowm, designated and

numbered NUMBER ONE (1) FLAT CREEK in

the Cape Nome Mining and Recording District, Dis-

trict of Alaska, together wdth the appurtenances,

privileges, franchises, and w^ater rights thereto inci-

dent, appendant and appurtenant, and the privilege

to prospect and mine for gold, precious metals and

minerals and to mine and extract the same.

TO HAVE AND TO HOLD unto the said lessee,

for the term of one (1) year from the date hereof,

expiring on the 16th day of October, 1909, at Tw^elve

O'clock noon of said day, unless sooner forfeited or

determined through the violation of any covenant or

covenants hereinafter against the said lessee re-

served.

In consideration of the said lease, demise and

privileges, the said lessee covenants and agrees to
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and with the said lessor, as follows, to wit:

FIRST: To enter upon said mining claim and

premises as soon as practicable after the winter

scale goes into effect and to begin active mining

operations to prospect and exploit the same for the

purpose of discovering thereon, gold in sufficient

quantities to justify mining operations, and if pay-

is so discovered, to immediately begin working and

mining the same and thereafter work and mine the

same in a minerlike manner and in the most practi-

cable manner known to good mining in this District

so as to take out the greatest amount of gold, precious

metals and minerals possible, with due regard to the

safety and preservation of said premises as a work-

able mine.

To pay to the said lessor as royalty and rent for

said premises. Fifteen (15%) per centum of the

gross output of all gold and other precious metals

and minerals extracted from said mining premises

during the winter mining season, or during and in-

cluding all of the time from the date hereof to the

first da}^ of June, 1909, and thereafter Twenty

(20%) per cent of the gross output of all gold ex-

tracted from said premises, during the remainder of

the term of this lease. Said royalty to be deposited

in the Nome Bank and Trust Company to the credit

of the said lessor, immediately after each and every

clean-up.

To allow and permit said lessor, his agent or

representative to be present at each and every clean-

up and to examine, inspect and weigh the same and

to allow^ and permit said lessor, his agent or repre-
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sentative to enter upon and into said mining prem-

ises at all reasonable times for the purpose of inspec-

tion.

To not allow keep full true and complete books of

account showing the date and amount of each and

every clean-up, which books of accoimt shall, at all

times be open for the free use and inspection of the

said lessor.

To deliver to the said lessor the said premises with

the appurtenances and all improvements machinery

and camp equipment execepted, in good order and

condition and the mine in all respects ready for con-

tinued work without demand or further notice, at

noon of the said 16th day of October, 1909, or at any

time previous upon demand for forfeiture.

Finally upon violation or failure to perform by

the said lessee or any person under him, of any cove-

nant or covenants hereinbefore reserved, the term

of this lease and all rights and privileges thereunder,

shall, at the option of the said lessor expire and the

same and the said premises with the appurtenances

shall at once become forfeit to the said lessor, and

the said lessor, their agent or representative, may
thereupon re-enter and take possession of the said

premises and dispossess all persons occupying the

same, with or without force and with, or without

process of law.

The lessee further agrees to notify the said lessor

of each and every clean-up, when the said lessor shall

be at Nome, in the District of Alaska.

It is mutually agi'eed that each and every clause

and covenant of this Indenture shall extend to and



vs, Charles Mitchell. 105

be binding upon the heirs, executors, administrators

and assigns of all the parties hereto.

IN WITNESS WHEREOF the said parties have

hereunto set their hands and seals, to this and an-

other instrument of like tenor and date, the day and

year first above written, the one whereof being ful-

filled, the other stands void.

C. MITCHELL. [Seal]

J. A. PETERSON, [Seal]

Signed, Sealed and Delivered in the presence of:

M. L. PETERSON.
J. S. HANNUM.

United States of America,

District of Alaska,

Second Division,—ss.

THIS CERTIFIES that on this 17th day of Octo-

ber, 1908, before me, the undersigned, a Notary

Public in and for the District of Alaska, personally

appeared Charlie Mitchell and J. A. Peterson to me
known to be the same persons described in and who

executed the foregoing instrument and they each

duly acknowledged to me that they executed the

same.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my notarial seal, the day and

year in this certificate first above written.

[Notary Seal] M. L. PETERSON,
Notary Public in and for the District of Alaska, Re-

siding at Nome."

(Endorsed on back) : ^^Mining Lease. Charlie

Mitchell to J. A. Peterson. Dated October 16,

1908,"
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Defendants' Identification No. ^^AA." T. M.

Reed, Deputy Clerk.

4. The Court erred in overruling the motion of

defendant Pioneer Mining Company, for a nonsuit

at the close of plaintiff's case.

5. The Court erred in overruling the motion of

defendant A. H. Dunham for a nonsuit, at the close

of plaintiff's case.

6. The Court erred in sustaining plaintiff's ob-

jection to the following question asked the witness

G. W. Campbell, to wit:

^^Did the Pioneer Mining Company receive any

gold or gold-dust that purported to come from the

No. 1 Flat Creek placer claim?"

7. The Court erred in refusing to direct a ver-

dict in favor of defendant Pioneer Mining Company.

8. The Court erred in refusing to direct a verdict

in favor of the defendant A. H. Dunham.

9. The Court erred in entering judgment in favor

of the plaintiff and against defendant Pioneer Min-

ing Company.

10. The Court erred in entering judgment in

favor of the plaintiff and against the defendants A.

H. Dunham.

IRA D. ORTON and

G. J. LOMEN,
Attorneys for Defendants.

[Endorsed] : #2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff vs. Pioneer Mining Co. and A. H.

Dunham, Defendant. Assignment of Errors.

Filed in the Office of the Clerk of the District Court
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of Alaska, Second Division, at Nome. Oct. 29, 1910.

John Sundback, Clerk. By T. M. Reed, Deputy.

R. Ira D. Orton & G. J. Lomen, Attorneys for

Defts.

In the District Court for the District of Alaska,

Second Division,

No. .

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM.
Defendants.

Bond on Writ of Error and Supersedeas.

Knov^n all Men by these Presents. That we, the

Pioneer Mining Company and A. H. Dunham, de-

fendants above named, as principals, and Jafet Lin-

deberg and L. Stevenson, as sureties, are held and

firmly bound unto Charles Mitchell the plaintiff

above named, in the sum of Fifteen Hundred Dollars

to be paid to the said Charles Mitchell ; for the pay-

ment well and truly to be made we bind ourselves,

and each of us, jointly and severally, and our and

each of our heirs, administrators and executors firmly

by these presents.

Sealed with our seals and dated this 17th day of

October, 1910.

The condition of this obligation is such that, where-

as, the above-named defendants and principals in this

bond have sued out a writ of error to the United
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States Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the judgment in the above-entitled

case by the District Court for the District of Alaska,

Second Division, entered herein on the 4th day of

October, 1910.

NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named Pioneer Min-

ing Company and A. H. Dunham shall prosecute said

writ of error to effect and answer all costs and dam-

ages if they shall fail to make good their plea, then

this obligation shall be void ; otherwise to remain in

full force and virtue.

PIONEER MINING CO. [Seal]

A. H. DUNHAM. [Seal]

By G. J. LOMEN, Their Atty.

Principals.

JAFET LINDEBERG. [Seal]

L. STEVENSON. [Seal]

Sureties.

Signed and sealed in the presence of :

G. H. RUSELL.
G. W. CAMPBELL.

United States of America,

District of Alaska.—ss.

Jafet Lindeberg and L. Stevenson, being first duly

sworn, each for himself under oath deposes and says

:

I am a resident of the District of Alaska ; am not a

counsellor or attorney at law, marshalZ, clerk of any

court or other office of any court; that I am worth

the sum of fifteen hundred dollars over and above

all just debts and and liabilities, and exclusive of
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property exempt from exception.

JAFET LINDEBERG.
L. STEiVENSiO'N.

Subscribed and sworn to before me this the 17th

day of October, 1910.

[Seal] THOS. R. WHITE,
Notary Public in and for the District of Alaska.

The foregoing bond and the sufficiency of the sure-

ties approved in open court this 29th day of October,

1910; said bond to operate as a supersedeas.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : 2135. In the District Court for the

District of Alaska, Second Division. Charles Mit-

chell, Plaintiff, vs. Pioneer Mining Company, a

Corporation, and A. H. Dunham, Defendants. Bond
on Writ of Error and Supersedeas. Filed in the Of-

fice of the Clerk of the District Court of Alaska,

Second Division, at Nome. Oct. 29, 1910. John
Sundback, Clerk. By T. M. Reed, Deputy. R. Ira

D. Orton and G. J. Lomen, Attorneys for Defend-

ants. Rec. Civil Bond Record, Vol. 5, page 32.

UNITED STATES OF AMERICA.

District Court, District of Alaska, 2nd Division.

Cause No. 2135.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendant.
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Praecipe [for Record].

To the Clerk of the Above-entitled Court

:

You will please certify to the U. S. Circuit Court

of Appeals for the 9th Circuit at San Francisco, Cal.,

the following records in the above-entitled action, to

wit: The pleadings, the verdict, the judgment, the

Bill of Exceptions, including Schedule A, the Assign-

ment of Errors, the Petition for Writ of Error,

Order granting same. Writ of Error, Bond for Costs

and Supersedeas and original Citation.

Gt. J. LOMEN,
Atty. for Defts.

[Endorsed] : Cause No. 2135. District Court,

District of Alaska, Second Division. Charles Mit-

chell, Plaintiff, vs. Pioneer Mg. Co.—A. H. Dunham,

Defendant 5. Praecipe. Filed in the Office of the

Clerk of the District Court of Alaska, Second Di-

vision, at Nome. Dec. 3, 1910. John Sundback,

Clerk. By , Deputy.

[Certificate of Clerk U. S. District Court to Record.]

In the District Court for the District of Alaska^

Second Division,

No. 2135.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING CO. (a Corporation), and A.

H. DUNHAM,
Defendants.
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I, John Simdback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 110, both in-

clusive, are a true and exact transcript of the Com-
plaint, Summons, Separate Answer of the Pioneer

Mining Company, Separate Answer of Defendant

A. H. Dunham, Reply to Separate Answer of Pio-

neer Mining Company, Reply to Separate Answer

of A. H. Dunham, Verdict, Judgment, Bill of Ex-

ceptions, Order Approving, Allowing and Settling

Bill of Exceptions, Petition for Writ of Error, Or-

der Allowing Writ of Error, Assignment of Errors,

Bond on Writ of Error and Supersedeas, and Prae-

cipe for Transcript on Appeal, in the case of Charles

Mitchell, Plaintiff, vs. Pioneer Mining Co., a corpo-

ration, and A. H. Dunham, Defendants, No. 2135,

Civil, this Court, and of the whole thereof, as ap-

pears from the records and files in my office at Nome,

Alaska; and further certify that the original Writ

of Error and Original Citation and Original Order

Extending Time to Docket Cause on Writ of Error

in the above-entitled cause are attached to this tran-

script.

Cost of transcript $43.50, paid by G. J. Lomen, of

attorneys for defendants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said court this 19th day of

December, A. D. 1910.

[Seal] JOHN SUNDBACK,
Clerk.

By T. M. Reed,

Deputy.
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In the District Court for the District of Alaska,

Second Division,

No. .

CHAELES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Writ of Error [Original].

United States of America,—ss.

The President of the United States to the Honorable

Judge of the District Court for the District of

Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you between Charles

Mitchell as plaintiff and the Pioneer Mining Com-

pany, a corporation,, and A. H. Dunham, as defend-

ants, a manifest error has happened to the great dam-

age of the said defendants, Pioneer Mining Com-

pany, a corporation, and A. H. Dunham, as is said

and appears by their petition herein, we, being will-

ing that error, if any hath been done, should be duly

corrected, and full and speedy justice done unto the

parties aforesaid, in this behalf, do command you,

if judgment be therein given, that then under your

seal, distinctly and openly, you send all the records

and proceedings as aforesaid, with all things con-

cerning the same to the Justices of the United States
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Circuit Court of Appeals for the Ninth Circuit, in

the City of San Francisco, in the State of California,

together with this writ, so as to have the same at

the said place in the court on the 28th day of No-

vember, 1910, that the record and proceedings afore-

said may be inspected and said Circuit Court of Ap-

peals may cause to be done therein to correct these

errors what right and according to the law and cus-

tom of the United States should be done.

Witness, the Honorable JOHN M. HARLAN, Act-

ing Chief Justice of the Supreme Court of the United

States, this 29th day of October, 1910.

Attest my hand and seal of the District Court of

the District of Alaska, Second Division, on the day

and year last above written.

[Seal] JOHN SUNDBACK,
Clerk of the District Court for the District of

Alaska, Second Division.

By T. M. Reed,

Deputy Clerk.

Service of the within writ of error by receipt of

Copy this 29th day of October, 1910, hereby admitted.

JAS. W. BELL,
J. P. HOBBES,

Attorney for Plaintiff, the Defendant in Error.

[Endorsed] : #2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff, vs. Pioneer Mining Company, a

Corporation, and A. H. Dunham, Defendants. Writ

of Error. Filed in the Office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome.
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Oct. 29, 1910. John Simdback, Clerk. By
, Deputy.

In the Di.sfriet Court for the District of Alaska,

Second Division,

No. .

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Citation [Original].

United States of America,—ss.

The President of the United States, to Charles Mit-

chell, Greeting

:

You are hereby cited and admonished to be in and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ

of error filed in the Clerk's office of the District

Court for the District of Alaska, Second Division,

wherein the Pioneer Mining Company, a corpora-

tion, and A. H. Dunham are plaintiffs in error, and

you are the defendant in error, to show cause, if any

there be, why the judgment and decree in the said

writ of error mentioned and entered herein on the

4th day of October, 1910, should not be corrected and
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speedy justice should not be done to the parties in

that behalf.

Witness the Honorable JOHN M. HARLAN, Act-

ing Chief Justice of the Supreme Court of the United

States of America, this 29th day of October, A. D.

1910, and of the Independence of the United States

the one hundred and thirty-fifth.

CORNELIUS D. MURANE,
Judge of the District Court, District of Alaska, Sec-

ond Division.

[Seal] Attest: JOHN SUNDBACK,
Clerk.

By T. M. Reed,

Deputy.

Service of the within citation by receipt of copy

thereof this 29th day of October, 1910, hereby

admitted.

JAS. W. BELL,
J. P. HOBBES,

Attorneys for Plaintiff.

[Endorsed] : #2135. In the District Court for

the District of Alaska, Second Division. Charles

Mitchell, Plaintiff, vs. Pioneer Mining Company, a

Corporation, and A. H. Dunham, Defendants. Cita-

tion.

Filed m tbe office ef the Clerk of tbe District Geuy^

of Alaska, Second Division, ft^ Nome. Oe^ SO 1910.

John Sundback, Clerk. By Deputy.

Sullivan & Fink, im ft- Orton attd €k- J^ Lomcn,

Attorneys fef Defendants.
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[Endorsed]: No. 1965. United States Circuit

Court of ^ippeals for the Ninth Circuit. Tlie Pio-

neer Mining Company (a Corporation), and A. H.

Dunham, Plaintiffs in Error, vs. Charles Mitchell,

Defendant in Error. Transcript of Record. Upon
Writ of Error to the United States District Court for

the District of Alaska, Second Division.

Filed March 15, 1911.

F. D. MONCKTON,
Clerk.

In the District Court for the District of Alaska,

Second Division.

No. ;

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Order Extending Time [to January 27, 1911,] to

Docket Cause on Writ of Error.

This cause coming duly on to be heard before the

Court upon the application of the defendants Pioneer

Mining Company, a corporation, and A. H. Dunham,

the plaintiffs in error, for an order enlarging the

time to file their record in San Francisco, California,

on appeal to the United States Oireuit Court of

Appeals for the Ninth Circuit, and it appearing to

the Court that owing to the closed season of naviga-
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tion and the delay in transmission of mails that said

record of appeal cannot be filed in said Appellate

Court within the time provided by law;

NOW, THEREFORE, in consideration of the

premises and for further good cause shown, said ap-

plication is hereby granted, in consideration where-

of, it is hereby ordered that the said defendants, the

plaintiffs in error, have and they are hereby granted

until the 27th day of January, 1911, in which to file

their said record on appeal and docket the same in

the said Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California, and to that extent

and for that purpose the time is hereby enlarged and

extended to that date.

It is further ordered that this original ordeT 'be

transmitted to said Circuit Court of Appeals as a

part of the records in this cause, and the clexk of the

Court will transmit the said order accordingly.

Done in open court this 29th day of Odt., 19110.

CORNELIUS D. MURANE,
District Joidge.

Service of the within order by receipt of copy

thereof this day of October, 1910, hereby ad-

mitted.

Attorneys for Defendants in Error.

[Endorsed] : No. 2135. In the District Court for

ihe District of Alaska, Second Division. ^Charles

Mitchell, Plaintiff, vs. Pioneer Mining Company, a

Corporation, and A. H. Dunham, Defendants. Order

Extending Time to Docket Cause on Writ Ererror.

Fil^d in the Office of the Clerk of the District Court
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of Alaska, Second Division, at Nome. Oct. 29, 1910.

John Sundback, Clerk. By T. M. Reed, Deputy.
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In the District Court for the District of Alaska,

Second Division,

No. 2135.

CHARLES MITCHELL,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Corporation),

and A. H. DUNHAM,
Defendants.

Order Extending Time [to March 25, 1911,] to

Docket Cause on Appeal,

On application of the above-named defendants,

and good cause being shown therefor,

ORDERED that the said defendants have, and

they are hereby granted until the 25th day of March,

1911, in which to file its record on appeal and docket

the same in the Circuit Court of Appeals for the

Ninth Circuit, in San Francisco, California, and to

that extent and for that purpose the time is hereby

enlarged and extended to that date.

IT IS FURTHER ORDERED that this original

order be transmitted to said Circuit Court of Ap-

peals as a part of the records in said cause, and the

Clerk of the Court will transmit the said Order ac-

cordingly.

Dated January 27, 1911.

CORNELIUS D. MURANE,
District Judge.
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[Endorsed] : No. 2135. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. Charles Mitchell, Plaintiff, vs. Pioneer Mining-

Company, a Corporation, et al.. Defendants. Order

Extending Time to Docket Cause on Appeal. Vol.

8, Orders and Judgments, p. 534 C.

No. 1965. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Mar. 16, 1911. P. D.

Monckton, Clerk.




